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IQUAL ACCESS TO HEALTH CARE: PATIENT
DUMPING

WEDNESDAY, JULY 22, 1987

House oF REPRESENTATIVES,
HumAN RESOURCES AND
INTERGOVERNMENTAL RELATIONS SUBCOMMITTEE
OF THE COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:35 a.m., in room
2247, Rayburn House Office Building, Hon. Ted Weiss (chairman of
the subcommittee) presiding.

Present: Representatives Ted Weiss, Thomas C. Sawyer, Jim
Lightfoot,-and Ernest L. Konnyu.

Also present: Representative Nancy Pelosi.

Staff present: James R. Gottlieb, staff director; Patricia S. Flem-
ing, professional staff member; Pamela H. Welch, clerk; and Mary
gazm?'zak, minority professional staff, Committee on Government

perations.

OPENING STATEMENT OF CHAIRMAN WEISS

Mr. Weiss. Good morning. The Subcommittee on Human Re-
soyrces and Intergovernmental Relations will come to order.

1 am going to start today’s hearing a little differently. I want to
tell you about an incident that actually occurred recently in Cali-
fornia, but could have happened anywhere. .

A pregnant woman, whose labor pains have begun, knows she is
about to give birth. She goes to the emergency room of a nearb
anate hospital. The emergenc({ intake staff interview her and as

er about her ability to pay and her insurance status.

She is uninsured and has no means to pay the hospital for deliv-
ering her baby. Preliminary tests that might have-shown that her
baby is in trouble are not done. The hoepital staff refuse to admit
her, and she has no way of knowing her baby is having difficulty.

After waiting 3 hours'in the emergency room, in active labor, she
prevails upon the hospital staff to send her by ambulance tc the
nearest puklic hospital. After she arrives at the public hoepital, her
bab{ is born, but it is dead. According to the physician in the
public hospital, had she received prompt attention, her baby’s life
could have been saved.

Stories like this one, of sick or injured people, people who are re-
fused treatment at hospital emergency rooms because cf their in-
ability to pay, occur with alarming frequency in all parts of this
country. Patient dumping can take many forms. The most common

ey

P
4}

Y




2

is for economic reasons. It can be carried out by transferring a pa-
tient to another hospital, refusing to trzat them, or subjectirg
them to long delays before the patient finally leaves.

Dumping may involve discrimination on the basis of poverty,
race, ethnicity or appearance. Dumping can result from hospital
policies and practices that include requiring advance payment, re-
fusing to accept Medicaid, refusing to treat persons who do not
have a personal physician on staff, and refusal to treat patients
with undesirable conditions such as intoxication or overdose symp-
toms.

The transfer of patients from one hospital emergency room to an-
other is a common practice. During the past 5 years, patient trans-
fers have increased markedly, as have the number of people with-
out insurance. In 1977, there were 25 million uninsured Americans.
Today, there are 35 million. Studies show that the dumped patients
are dispronortionately poor, black, Hispanic, and native American.
A large percentage are the working goor. Duniping of people sus-
pected of being infected with the AIDS virus is on the rise.

There are at least three Federal laws governing inappropriate
patient transfers. Legislation was enacted last year under the lead-
ership of Congressman Pete Stark that prohibits the transfer of
medically unstable patients.

Additionally, hospitals built with Hill-Burton funds must provide
emergency care to certain individuals regardless of ability to pay,
and civil rights laws bar discriminatory treatment such as dump-
ing for reasons related to race, national origin or handicap.

This morning we will hear from people who have knowledge of
dumping as a personal experience and from a profescional perspec-
iive. We will also hear testimony from three administration wit-
pessles who will report on Federal efforts to enforce the anti-dump-
ing laws.

At this time, I am pleased to call on our distinguished ranking
minority member, Mr. Lightfoot.

Mr. Ligurroor. Thank you, Mr. Chairman. I appreciate your call-
ing this hearing today to examine access to emergencf' health care
services by our Nation’s poor and uninsured individuals.

As Chairman Weiss indicated in his opening statement, laws
exist which prohibit hospital emergency rooms from refusing to
treat individuals with emergency health conditions or transferring
unstable individuals to other hospitals.

This practice, known as patient dumping, is a serious problem,
and deserves thorough, ongoing consideration in Congress.

One of the laws which prohibits patient dumping was approved
by Congress last year, as part of the Consolidated Budget Reconcili-
ation Act, the acronym of which is COBRA, and I think in the
places whers it bites, that is a pretty good acronym. This n..w law,
effective August 1, 1986, prohibits hospitals from transferring a pa-
tient until his or her condition is stabilized, and they have secured
approval from the hospital that will receive the patient.

For those hospitals who refuse to comply with this provision,
their Medicare provider agreements could be terminated or sus-
pended, and they could face monetary and civil penalties.

The hearing today should give us a better idea of the extent of
the problem of patient dumping, and whether current laws are ade-
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quate to address the problem. In addition, it is important for this
subcommittee to learn more about how the Department of Health
and Human Services plans to implement and coordinate the new
patient dumping provisions.

Furthermore, it is essential that we review whether HHS has
been adequately enforcing the community assurance provisions of
the Hill-Burton Act which require hospitals to treat certain indi-
viduals with emergency health problems.

Mr. Chairman, I look forward to hearing the testimony from
today’s witnesses. They should provide us with some good informa-
tion on whether the current laws are adequate and whether fur-
ther action is necessary to make sure that poor and uninsured indi-
viduals are not denied health care services, particularly during an
emergency.

Thank you, Mr. Chairman.

Mr. Weiss. Thank you, very much, Mr. Lightfoot.

Let me indicate before we begin that the House will be going into
session at 10 o’clock. From time to time, we may be interrupted for
votes. We will attempt to make the breaks as brief as possible and
we will move expeditiously. My hope and expectation is that we
will be able to complete the hearing in one continuous session,
rather than breaking for lunch.

I should also note that from time to time members of the sub-
committee will be going to other scheduled appointments and then
perhaps returning to us as we go along.

Our first witness is Representative Pete Stark. Pete, welcome.

The legislation that we will be discussing today is authored by
Mr. Stark and was adopted by the Congress last year. Mr. Stark is
the chairman of the Health Subcommittee of the Ways and Means
Committee and is a Member who is most involved with health-re-
lated matters through the work of that subcommittee.

We very much appreciate your work and the ability to partici-
pate with us. We know that you have important legislation on the
floor today, as a matter of fact. You may preceed as you like.

STATE/ENT OF HON. FORTNEY H. (PETE) STARK, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Srark. Thank you, Mr. Chairman. I appreciate the work you
and your distinguished ranking member are undertaking.

I have a prepared statement, and I would like to submit it for
inclusion in the record, if you desire.

Mr. Weiss. Without objection, it will be entered in the record in
its entirety.

Mr. Srark. To summ size and perhaps to philosophize with you
for a moment or two, you are today going to hear anecdotes which
will sound like the worst horror stories you could think of. You are
going to hear statistics which will support the fact that these anec-
dotes are probably not just happenstance or rare instances.

What you will not find, in my opinion, is some concerted effort to
deny medical care to people. You will find cases of inditierence, I
suppose motivated by greed. You will find cases of people just too
busy to take the extra time to determine what is needed medically
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to stabilize somebody before they are transferred, and I am sure
you will end up the day somewhat frustrated.

I suspect most of your frustration will come in finding, one, that
dumping is a common practice. Dumping occurs for a lot of rea-
sons. Perhaps the emergency room, where niost of this takes place,
is understaffed. Perhaps they are underpaid. Perhaps the patient,
or the person who is injured, is unwilling to speak up to get to the
head of the line to make their problems known. They are intimi-
dated by an institution which can be very impersonal.

But it seems to me that all the laws can do and all we can do is
put some incentive, and indeed some penalty, for people who do the
obvious thing. We are not physicians. We are not competent to
judge what are proper medical procedures, but it does seem to me
that when physicians can agree that uncommon indifference just
resulted in death or compounded the seriousness of a injury, we
have to penalize it.

We did enact last year an antidumping provision and it estab-
lished some guidelines. I think that perhaps everybody but the
AMA thought it was a good idea. We thought the penalties ought
to be a little more severe. We like the idea of criminal penalties,
but we are not lawyers. It always seems to me just so simple; if
somebody disobeys the law, a $50 fine isn’t going to bother them
much if they are making $100,000 a year.

Six months in the slammer probably would get their attention
and it always seemed to me that the stiffer the penalty, the more

ople would pay attention. We have a monetary penalty of up to
§§5,000 and a real stiff penalty is that the hospital can lose its
right to practice under Medicare. That, for most hospitals, would
be putting them out of business.

Somehow we have not found the middle ground. In a sense, we
had a case in Congressman Miller’s district in California, neighbor-
ing my district. It took this Member of Congress, who has perhaps
an unusually close relationship with the Department of Health and
Human Services, to even get tﬂem to look into a serious question of
patient dumping, in which a child died because a woman was not
given proper obstetric care. But the problem was that they were
going to close the hospital.

There was no real middle ground, and the hospital served an
awful lot of indigent people. That hospital was a necessary force in
an otherwise underserved community. It hardly seems that invok-
in% that kind of tough penalty was the proper answer.

think there are probably some revisions needed in our bill. The

real problem, and the distinguished gentleman from Iowa will

germit a little partisan comment here, is the White House syn-
rome.

If we don’t like the law, we won't enforce it. Whether that hap-

ns to be Contras, or detailing employees in over and abcve a

udget that has been approved or, in this case, we just don’t have
aniv regulations.
am not so sure whether that is just an understaffed and over-
worked Department of Health and Human Services, or whether
they just don’t like the law and therefore don’t want to implement
the regulations.

10
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I would hope that this committee, in its deliberations, in its ques-
tioning, might find a way to encourage KCFA and Health and
Human Services tn promulgate regulations and then enforce them.
It just bogiles my mind that there have only been 83 complaints,
with 6,000 hospitals in the United States.

I suspect that there have been more cases out and abroad in the
land than 33. People don’t know where to go. It is very difficult, if
not impossible—there is no 911. There is no place that is generally
known by people who have beea mistreated, or their families, to g0
to complain. It just seems to me that we have to start to do some-
thinbge to make the law known and to encourage hospitals to begin
to obey it.

Hospitals provided an awful lot of uncompensated care last year,
however, I would like to comment on one recent study.

The Robert Wood Johnson Foundation’s study of access to medi-
cal care, who are objective and scholarly in their approach, found
that the number of people who are denied medical care is increas-
ing, I have tried to work out a bill that would provide indigent care
assistance to hospitals who provide this care and don’t get paid for
it.

Basically, the revenue in thig bill comes from an excise tax on all
employer plans. What that basically says is that the people who
are fortunate enough to be in a group health plan, such as yourself,
the other Members, myself, people in union-sponsored plans, people
in Erivate plans who are executives in companies, nll have access
to health care, and, in general, these plans provide excellent care.

It seems t9 me that they should pay a little extra and I want to
hasten to point out to you that in a system where there is no free
lunch, in s'?ite of the cases of dumping, we generally do provide—
last year $7 billion of uncompensated care. Who pays for that? We
all do; higher premiums on our own health insurance. Higher costs
for a hospital room, the doctors will charge a little higher because
they think they are providing charity care, particularly on Wednes-
dag afternoons.

ut as a practical matter, we have to spread the cost more fairly
and that is what my bill would attempt to do. The State of Florida
would suggest doing it by a room tax on hospitals. It seems to me
somewhat unfair to tax those who are already sick. They didn’t
choose to be there; they alreadg have a catastrophe in their own
lives; why increase their buxden?

Why shouldn’t we all, as we are healthy, pay a little bit more, 25
cents a month cr something of that order, on our monthly health
insurance premiums to provide uncompensated care, or assistance

the hospitals who provide it?

I think this is the way we can go. I think we are not going to go
to a national health insurance program. We fought that battle 20
years ago and lost. So I think we are going to have to, in a piece-
meal fashion, find those elements, segments, groups in our society
who reed the most help and somehow find a way to spread the
costs fairly.

That is what we will continue in an attempt to do, and I would
like to continue to encourage this commitiee to bring to the pub-
lic’s attention the problems that exist and to ferret out the reasons
for some of the slow resolutions of those problems,

i1
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I commend you and your membere for thG work you are doing
and hope that we tan work together to see health care provided
more uniformly across this land.

Thank you, very much.

[The prepared statement of Mr. Stark follows:]
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TESTIMONY OF THE HONORABLE FORTNEY H. (PETE) STARK
BEFORE THE
HUMAN RESQURCES AND INTERGOVERNMENTAL RELATIONS SUBCOMMITTEE
HEARING ON EQUAL ACCESS TO HEALTH CARE: PATIENT DUMPING
WEDNESDAY, JULY 22, 1987

Mr. Chairman and Members of the Subcommittee:

Thank you for the opportunity to testify at these hearings
on patient dumping. ¥ welcome your efforts to draw attention
to the continuing problems of patient dumping despite firm

legislative action last year.

Patient dumping is a disgracefully common practice. Today
you will hear from people who have been victimized by this
practice and from people who have cared for these ping-pong
patients. It is simply not acceptable to kick desperately
i1l people from one hospital to another because they can't

foot the bill.

Last year we enacted the Medicare anti~-dumping provision
that established guidelines for the safe transfer between
hospitals of critically ill patients and women in active
labor. Under this provision a hospital must provide
stabilizing treatment to any individual with an emergency
medical condition or a woman in active labor. Transfer to
another hospital can be considered only after stabilization

and only if the patient agrees to be transferred.
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This provision was enacted into law as a part of COBRA and

took effect August 1, 1986.

If a hospital or physician violates the requirements of this
provision, they are subject to a civil monetary penalty of
up to $25,000 and may be subject to civil action if an
individual suffers personal harm. Furthermore, the hospital
can lose its Medicare provider agreement. One of the first
hospitals investigated under this law was Brook.aide

Hospital, which is located adjacent to my District.

But to date the Department of Health and Human Services has
yet to issue regulations for the enforcement of this law.
While they continue their irresponsible foot dragging,

people continue to suffer and even die.

How a person knows to call some faceless bureaucrat either
in their State or in Washington with their complaint is a
testament to the human will. HHS has-not made it easy for
an aggrieved patient or family to register a complaint
against a hospital or doctor. I believe that to date the
Department has received 33 complaints. With 6000 hospitals
in this country and millions of emergency room visits per
year, it stéetches the limits of imagination to believe that
there have only been 33 cases of patient dumping s: ~e this

law was enacted.

In addition to not issuing regulations, the Department has

also failed to report to Congress on the methods used to

e e




monitor and enforce compliance with the provisions of the

law.

Mr. Chairman, patient dumping is but a single symptom of a

much bigger problem: low income sick people are finding it

increasingly difficult to get needed medical care and the

burden of care is increasingly falling on a few hospitals.
Stories abound of the ways hospitals have changed their

business practices to accommodate to the financial

incentives of competition, prospective payment, and

capitation. Dumping is one of the more hideous changes.

The recent Robert Wood Johnson Foundation Study of Access to

Care confirmed a distressing decline in access to care over

the 4 years since the Foundation's 1982 study. This decline

in access was particularly harsh for the poor, minorities,

and for the medically uninsured. This is a terrible

indictment of our much touted health care system.

On the other hand, in 1985, US hospitals provided $7.4

billion dollars in uncompensated care. Virtually all of '
that care was given by our public and voluntary not-four-

profit hogpitals. While public hospitals have about 21% of

all hospital beds, they provide 55% of all charity care. In

our largest metropolitan areas these public hospitals have

only 6% of the beds but provide 22% of the charity care.

Taken together, patient dumping and the huge dollar amounts

of uncompensated care clearly indicate that thz financial
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difficulties faced by many hospitals, public and voluntary
not-for-profit, has led to a serious access to care problem

that must be addressed by Congress.

To address one aspect of the problem of access to care, I
plan introduce the "Hospital Indigent Care Assistance Act of
1987", a bill to provide support to hospitals financially
distressed because of the burdens of providing care to the
poor and uninsured. These are the safety net hospitals that
are the backbone of hospital care in this country. While we
must make sure that the dumping of unstabjlized patients is
stopped, we must also make sure that the treatment of
stabilized patients does not bankrupt the nation’s charity

hospitals.

There are two components to my bill. First, is the revenue
provision that establishes the Hospital Indigent Care Trust
Fund from an excise tax on ali employer provided health

insurance benefits. This tax is paid for by the emplover on

the amount paid for health benefits.

The second part of this bill identifies hospitals stressed
because of uncompensated care burdens. These hospitals will
receive from the new trust fund a percentage of their
uncompensated care costs adjusted to reflect contributions
to indigent care by state and local government and to
reflect the effectiveness of the State's Medicaid program in
reducing hospital uncompensated care. These adjustments

will help ensure that all concerned will maintain their
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efforts to provide support for meeting the costs of hospital

charity care.

We are beginning to see the fabric of American health care
fray. We must make opportunities to rectify inadequacies
and injustices as they become evident, least we loose the
benefits realized from Federal initiatives like the Medicare

and Medicaid programs.
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Mr. Wgiss. Thank you very much, Pete. Your opening comments
have set the framework for our discussions for the balance of this
morning.

We have been joined by our distinguished Member from Califor-
nia, Mr. Konnyu. Do you have any opening comments?

Mr. Konnyu. No, thank you, Mr. Chairman.

Mr. Werss. Mr. Lightfoot, any questions?

Mr. Ligurroor. I would like to discuss a point because it is some-
thing that Congressman Stark alluded to very strongly. I come
from a rural part of the country, 27 counties, where every hospi
is classified as a rural hospital and an aging population that is
roughly 25 to 28 percent over the age of 65. We are running into
ve? severe economic problems trying to keep those hospitals open
and viable because of the DRG system, and so on, which does not
relate specifically to this particular issue.

But, as you were mentioning, uncompensated health care, the
problem we are discussing today, I suspect is pretty much confined
to urban areas where you have large concentrations of population,
and so on. We are fighting a similar battle in terms of trying to
keep these rural facilities open, but for different reasons.

When you put the provision in COBRA about a year ago, did you
have any indications that the instances had decreased or in-
creased?

Mr. Stark. The hospitals really don’t know about it, if the distin-
guished gentleman from Iowa would yield.

That is one of the troubles. T think there is nothing that will get
the attention of hospitals more quickly than to have one of them
lose their Medicare license, or pay a $25,000 fine. To pay that fine
in a small hospital in Iowa would be a big event. I am not so sure
in Manhattan that $25,000 in those huge institutions, or in San
Francisco, or San Jose, doesn’t fall between the cracks.

But I think that somehow we have to make people aware that we
are not going to tolerate dumping. Somehow there is a schism be-
tween the medical community and ourselves, as if we really don’t
quite understand this, and it is “Father knows best,” and we will
take care of this, and why are you civilians interfering?

I think the reason we are interfering is because of the stories
that you are going to hear today. I suspect they are going to make
you want to interfere.

The other area that is very much in need are the remote and
rural aress. In our reconciliation bill we were faced with budget
cuts, as you are aware. I think we are going to do something to al-
leviate the problem at both ends of that scale. The suburban hospi-
tals may not fare quite as well, but in a list of priorities, I want to
assure that we are doing as much as we think we can in that
system of priorities to aid those rural hospitals and these impacted
inner city hospitals.

It is not a wonderful bill, but it is just one of those things. When
you are cutting money away from a system that is already under-
funded, it is no fun. I hope that we have done something that will
help those folks in your counties in Iowa.

Mr. LicatrooT. I appreciate hearing that from you because I
think one of the errors we make, in terms of Federal policy many
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times, is we just paint everything with a broad brush and in real
life it is not that way, as we are both well aware.

I appreciate that you are cognizant of these problems, and you
are going to do your best tc work them out. Thank you for the
work you have done. I think your cause is very noble.

Mr. Stark. Thank you, very much.

Mr. WEeiss. Mr. Konnyu.

Mr. KoNnyu. Just one quick question. I think you have indicat-
ed, and I would perhaps like to hear you strengthen the notion as
to the hospitals being aware of the provisions of COBRA. To your
knowledge, if they are aware, what is the level of awareness as to
what they are required to do?

Mr. Srark. We had a very serious case in George Miller’s district
about 6 months ago. A woman who was pregnant was transferred.
A physician on our ccmmittee staff who is currently practicing was
aple to listen to the two physicians discuss this situation. The one
who transferred the woman and the pthician who received her at
the second hospital into which she was dumped.

It seemed to him a clear case of malpractice and t}}ﬁ' just didn’t
discover that the pregnancy was in trouble, and the child died.

There was a great public outcry in the community about this,
but the California group that administers hospital laws for HCFA,
was unaware of the law. They said, “Well, there is law but we
don’t have regulations yet and ‘we are not sure we can really move
in this case.”

Actually, Dr. Roper, who is head of HCFA, was very quick to re-
;spond to my request that they move on it. But it shouldn’t take a
Member of Congress, particularly one who chairs a committee that

ay be the committee of jurisdiction to get somebody to move.

I submit that that is a little heavy handed, or inefficient as a
way to get this done. Then I found myself in the embarrassing pcsi-
tion, and I think Dr. Roper as well, that the only penalty was to
close the hosl;:ital. Somehow, it seems to me we have to find a way
to focus on the physician. I am not sure the hospital was totally at
fault. They contracted out their emergency room operation to a
group of Joctors.

In my humble opinion, they probably should find the doctor who
made the decision. If it was a conscious decision to save some
money, to take the troublesome case and move it to a county hospi-
tal, there should be a severe penalty.

I am not sure when you intrude on professional judgment, as leg-
islators, it is a very tricky area and I tiptoe into it because I am
very reluctant to try to practice medicine with a mandate.

Mr. KonnNyu. I am sure you agree with respect to each hospital,
it is the admiristrator who has to drive that home to the doctors.

Mr. Stark. The gentleman is absolutely correct. We have to start
at the top and make HCFA know that we won’t tolerate dumping,
and if the laws are not adequate, come back to us and tell us how
to change them. We would pass that on a bipartisan basis through
the House so fast it would make your head spin.

If HCFA came to us and said, “We want to stolp dumping and we
need these laws changed to help us enforce it,” I can believe there
wouldn’t be a vote against it on the floor. I am saying it starts
here, and it has to go up or down the line, whichever way you
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want, and then the hospitals have to know that we mean business.
We provide, just in the Medicare system alone, $80 billion to the
medlical delivery system. We are an important purchaser, and we
ought to demand that we get quality service for our constituents.

I hope you guys will just hammer the table today and make that
known, because it will help.

Thank you.

Mr. Konnyu. Thank you.

Mr. WEiss. Pete, thank you. I know you have a busy day ahead of
you. We.appreciate your taking the time to appear before us.

We will ask our first panel of witnesses to joi:: us now. Zettie
Mae Hill, Jesse Green, and Judith Waxman, if you will take your
places at the witness table.

I understand that you each have prepared statements, which will
be entered into the record in their entirety, and ycu may then
summarize your testimony, or provide whatever views you want to
us within the time allocation that we have given to you.

Ms. Hill, if you would begin, I think that would be the best way
to proceed.

First, let me express my appreciation to you on behalf of the
entire subcommittee for taking the time and trouble to appear
before. us.

I wouid note also that we have been joined by our distinguished
cogfsagﬁ?l 1from Ohio, Mr. Sawyer, at this point.

STATEMENT OF ZETTIE MAE HILL, SOMERVILLE, TN

Ms. HiLL. My name is Zettie Mae Hill from Somerville, TN.

I was a friend of Terry Takewell, and one afternoin, the 16th of
September in 1986, there was a friend of mine come over, she got
some mail. She got some of Terry’s mail by mistake. She carried it
over to the trailer, where Terry was, and she found him laying on
the couch. He was real sick, and she came running over to my
house, and said, “Ms. Hill, call an ambulance. Terry is dying.” I
said, “Oh, no.” I called the ambulance.

When I did, I ran over to the trailer and I found Terry lying on
the couch. He was very sick, and I picked up a piece of paper and
fanned him trying to help him. He couldn’t get his breath. He was
moving around, trying every way he could to get his breath, and I
tried to lay him back on the couch. He would grab his chest and
holler. He couldn’t; I had to raise him back up.

So the ambulance got there, and they got Terry and carried him
to the clinic. Dr. John Bishop admitted him to the Methodist Hos-
pital of Somerville. I returned home to turn my stove off; I left it
on. I got in the car and picked up a neighbor of mine and said,
“Come go with me over to see about Terry, and carry some of his
belongings.”

He went off in just his blue jeans. We went over there and when
we did, he was outside under a tree by the pnarmacy. We were
going on down to the hospital, which wasn’t but & block or two, and
I heard a moaning over there and it was him trying to get our at-
tention.
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We turned around and got out, got Terry in the car and coming
on home, we asked Terry what was he doing. I said, “Terry, what
are you doing out here?” He said that they wouldn’t keep him in
the hospital. I said, “My lands.”

We got him and carried him on home. We returned him back to
the tra.ler on the couch, and I said to this neighbor, “I am going to
fun ll))lack over the house and call the hospital and see what was the

rouble.”

I called the clinic first and they were closed. Then I called over
to the hospital and I said, “Is there anyone in the emergency
room.” I thought maybe someone was back there to put him in the
hospital. They said, “No.”

I'said, “I vant to know why you all didn’t keep Terry Takewell. I
believe he is dying.” She said, “Because he didn’t have any insur-
ance and he owed the hospital a big bill.”

So then we just put him in the trailer, and then we come back,
sitting outside shelling peas, and a neighbor and myself watched
over there. We could see him on the couch.

Along in the night, I guess it was about 7:30, late that afternoon,
I'ran over there and I.called Terry, I said, “Terry.”

Finally, he mumbled something and I thought he was in the
bathroom. I said I won’t go in. I said, “Terry, how are you doing?”’
He mumbled but I couldn’t understand what he said, and I came
back and I told Geraldine, a neighbor of mine, I said, “He might be
in the bathroom. I won’t go in on him.”

So, I came back—I offered him supper, too. He couldn’t eat. He
said he was too sick, he couldn’t eat. He said, “I believe I got pneu-
monia.” So he couldn’t take his insulin because he couldn’t be
eating. He was too sick to eat.

So, the next morning they come by to get him to go to work. I
said, “My lands, he might have improved and maybe he wasn’t as
sick as I thought he was.”

They honked the horn and I heard it. I was still in bed. So when
Y got up, I thought maybe Terry was able to go to work. The door
was locked over there. But he didn’t go to work. I found out when
his friend come in that night, about 8, he came running over and
said, “Ms. Hill, call the ambulance. Terry is dead.”

I said, “Oh, no.” I called the ambulance and I ran back over
there and went in, and he was. He was laying with his hand on his
chest, like this [indicating] kind of sideways, just like he was sleep-
ing.

So, then I called the ambulance to come after him, and Dr. Mat-
lock pronounced that he was dead and they carried him on. They
ran an autopsy on him and they said that he died of a diabetic—
that is just about all.

Well, I think it upset me real bad because I carried the boy to
the hospital. They returned him home—he lived right by me. I
brought the bo¥l back home, and what upset me so bad, I thought if
they had kept him over there, he would have looked a lot better if
he had died in the hospital than it would %ave to send the boy
home in the condition he was in.

He was death to me, and that is what he looked like. It upset me
80 bad. I said they could have kept him in the hospital and not sent
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him home to die. He didn’t live but a few hours after they sent him
home. He died sometime in the night.

Mr. Werss. Thank you, Ms. Hill.

[The prepared statement of Ms. Hill follows:]
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Testimony of Zettie Mae Hill

before the Human Resources and
Intergovernmental Relations Subcommittee
of the House Committee
on Govérnment Operations

Wednesday, July 22, 1987

My name is . ettie Mae Hill. | am a 62 year old widow and a
retired textile worker. I live In Somerville in Fayette County,
Tennessee. This {5 on the Mississipp! state line about forty miles east
of Memphis. The only hospital ‘n the county Is Methodist Hospital of
Somerville. It used to be the zounty hospital until it was bought up

a few years ago by Methodist Health & Hospital Systems, Inc. out of
Memphis,

I first met Terry Takewell in April 1986 when 1 moved into the
trailer park where he lived, right next door to my lot. He was
about 21 years old, He made his living by working as a carpenter for
a contractor, and he also made cabinets and did woodwork for
people on the side. He was a nice boy, quiet, respectful and humble.
He did not seem to have much family that he was close to, other
than a grandfather in Texas. He lived in the trailer with two other
young men and shared the rent.

Terry and I spoke to each other several times a week when we
would run into each other. I learned that he was diabetic and had
been since he was about nine years old. He was takis:g shots for his
diabetes., He had been in Methodist Hospital before with his diabetes
problem and he was worried about paying his bills because he could
not get insurance.

At around 3:30 in the afternoon last September 16, a neighbor
went to Terry’s trailer to take him some mail that had come to her
by mistake. All of a sudden she came running over to my place
yelling, “Mrs. Hill, call an ambulance. Terry is dying.” I called an
ambulance and ran to Terry's traller.

As soon as 1 saw Terry, I thought he was dying too. He was
sitting on a couch kind of leaned over at an angle and Just kind of
Panting He lcoked real pale. He was wearing only pants and
sweating very heavily. The couch was soaked. Terry was unable to
lie down. | tried to lay him down and fan him, but he grabbed his
chest and hollered. He couldn’t stand to move, but he kept having
to try to lean up to breathe. We asked him what was wrong but at
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first could not get an answer out of him. Finally we made out that
he was saying that he was sick and that he needed help. He said he
thought he had pneumonia.

The ambulance came and took him to a nearby doctor’s office,
because there was no doctor in the emergency room at the hospital
at that time. ! followed the ambulance to the doctor's office with
Terry's clothing and other personal things. The doctor examined
Terry on the ambulance stretcher for a few minutes, then sent him
on to the hosptial in the ambulance. 1 later learned that the doctor
had written out an order for him to be admitted to Methodist
Hospital fer his diabetes, to have certain tests done and to receive
medicines and treatment right away.

When the ambulance left for the hospital, I remembered that I
had left a pot on the stove back at home. | drove back home,
turned off the stove, and picked up another neighbor before driving
to Methodist Hospita! of Somerville. We arrived at the hospital about
15 minutes after Terry left the doctor's office ii: the ambulance.

When we arrived at the hospital, we saw Terry under a tree
beside the hospital parking lot. He was leaning forwaru with his head
down and his eyes closed. He wac shaking and breathing funny.

1 stopped the car and my neighbor and | went over and asked
Terry why he wasn't In the hospital. He said, “They put me out,
Mrs. Hill. They wouldn't keep me.” He said some man had comc and
got him out of the hospital bed. This man had taken Terry up under
the arms and walked him out, barefoot and without a shirt, into
the parking lot and left him there. I found out later that the man
he was talking about was the acting administrator of the hospital.

1 sald to Terry, “You don't mean to tell me that, Terry.” He
said, “Yes, ma‘'am,” that they had put him out because he didn't
have any insurance or money.

My neighbor and I helped put him into my car, because he
couldn’t really walk. We took him back home and put him in his
trailer on the same couch where the ambulance people had picked
him up. He was still soaking with sweat and | brought over a fan
from my trailer but Terry said he thought he had pneumonia and
to leave the fan alone. He was hard to talk to because he could not
(gjet his words out plain. i offered him some food but he turned it

own.
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My neighbor and I were very upset because we still thought
that Terry looked like he was dying. When 1 got back to my trailer |
called the hospital and asked to speak to someone in the emergency
room. But there was no one there and they hooked me up with a
woman in the business office. I told her I thought that Terry was
going to die and asked why did they not keep him. The woman told
me that it was “because he doesn't have any insurance and he owes
the hospital a big bill.* I was nearly hysterical and said I could not
belleve what she was telling me. | asked why did they not at least
send him to another hospital, and the woman sald she didn't know.

1 did later learn that the acting administrator of the hospital
clairr.2d to have offered to personally drive Terry up to the
Interstate exit, about 10 miles away, so Terry could try to hitch a
ride over to Memphis to the Regional Medical Center.

My neighbor and I left Terry on the couch and sat outside
shelling peas for about an hour where we could watch him. He still
looked about the way he had, but we just kept telling ourselves that
surely the hospital wouldn’t have turned him out like that if he was
as bad as he seemed.

After about an hour, Terry went into his bathroom. I tried
hollering in to him to see it he was okay but could Just hear him
mumbling something back. My neigihibor and I talked about it and
decided that he was {n the bathroom, that we didn't want to walk
fn on him, and that we ought to just leave him be. His roommate
got home from work about 8:00 or so and so I went on back to my
trailer and went to bed.

The next morning, I heard the fellows that Terry worked with
come by and honk for him the way they usually did. I did not see
him around all day but saw that the door to his trailer was closed,
so I thought maybe somehow he had gotten well enough to go to
work. He was so hardworking, 1 figured he might have gone if he
had gotten at all better.

But that evening, September 17, when Terry's roommate got
homte, he came running over to my' trailer yelling that Terry was
dead. I went over and found him lying in his bed with one hand on
his chest and the other on his head. An autopsy found that he had
died of diabetes, which was what the doctor had ordered him to be
admitted and treated for. He had died during the night, about 12

hours after the hospital administrator had left him in the parking
lot.
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I later testified as a witness hefore the Tennessee Boaru for
Licensing Health Care Facilities, when it held a hearing about a
complaint that had been filed against Methodf:< Hospital <.
Somerville over Terry Takewell's death. The Boaid is almost all
hospital administrators, nursing home administrato’s and the like.
They declded the hospitai had not done anything wreag.

After Terry's death, I spoke with a member of JONAH, a
community group in our part of the state. JONAH filed a ¢omplaint
October 27, 1986 with the federal government about Methodist
Hospital of Somerville turning Terry away. {A copy of the complaint
is attached.] The complaint said that federal investigators could cal
me if they wanted to know more, but they never have.

Several phone calls were made to try to find out what happened
to the complaint. Finally, six months after it was sent in, JONAH
got back a letter [attached] saying the complaint had been received
and would be investigated. It sald, “please bear in mind that some
investigaticns take considerable time.”

The letter says the complaint hac been sent-1:. in office in
Atlanta. JONAH has been told this office will just tend the complaint
to the same state board that already sald Methodist Hospital of
Somerville did nothing wrong in putting Terry out. And at that
same meew.ng where | testified in April, the Board also refusea to sct
guidelines needed so compiaints like the cne about Tervy could be
investigated when_ the Board was asked to do so by the feder.l
government. .

1 have felt terrible about this thing ever since Terry dled. My
neighbor and ! have talked over and over about why we did not try
to take Terry to a hospital in Memphis or maybe the one in Bolivar.
He looked to us like he was dyi~g and the doctor ordered him put In
the hospital. But yet we didn’t do more than we did Just because we
figured surely Methodist Hespital must know what It Is doing. We did.
not be'leve the hospital would just let a person die like that for lack
of money.
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JUST ORGANIZEI NEIGHBORHOODS

AREA HEADQUARTERS
& Casey Bullding, Rm 217 O 18 S. Court St.
416 E. Lafayette S, P.O. Box 495
Jackson, TN 38301 Brownsville, TN 38012
901-427-1630 901-772.8258

October27, 1986

OIG Hotline

Office of Inspector General
Dept. of Health & Huran Service
P. 0. Box 17303 )
Baltimore, MD 21203-7303

Re: Medicare complaint
Ladies and Gentlemen:

I an writing 1n the naxe of JONAH, Inc., a community organization re=
sresented in five Counties in West Tennessee, to report an apparent vio-
lation of Section 1867 of the Social Security Act, which was added by Sec=
tion 9121 of the Congressional Ornibus Budget Recorciliation Act, epacted
in April of this year. That new provision of the Medicare law became ef-
fective August 1, 1986 and applies to all hospitals which are Medicare
croviders. The new law requires any such hospital having an emergency de-
partrent to previde an “approprate medical screening examination™ to any-
one (whether or not a Medicare patient) who requests examination O treat=
Tent, to deterrune whether an emergency condition exists, and to provide
such treatment as 1S reeded to stabilize such patients.

The enclosed news clippings indicate that Methodist Hospital of
Somerville, Ternessee, appears to have violated requirements of the new
taw in connection with the case of Terry Takewell, who died shortly .ter
seing dented treatment for firancial reasons.

For further infor-ation, you may coatact Ms, Zettie Mae Hill, Rt. 1
Sox 13, sorerville, Ternessee 38068, Her ghore nurber 1S (901)465-8574.
she zan confir~ the cirsumstances as reported in the newspaper as well as
2¢ding further detarl reqarding the facts of the case.

I would appreciate being informed of any disposition of this complaint.

Sincerely yours,

Inest Thomas
Prosidens, JONAM, Inc,

A R G AT
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DEPARTMENT OF HEALTH & HUMAN SERVICES " Heshh Care Financing Adminietrution
. : . OMB,0AS, DMOS  Corree.Br .
S 8325 Securiy |

Bouleverd
v Baltimore, MD 21207

7
!

- APR 27 147

. v .

“MR.ERNLST THomMA S, [ARS,
Ru-2T CASEY Brob:
* oy B RA oy 178 ST
Ta cKson TN T¥301

pear MR. THUMAS

Re: Your Complaint to ths Offlice of the Inspector General (01G) Hot Line
(Case NO.5” )

We roferred your complaint to the Health Care Financing Adainistration.
Atlanta Regional Office, Sulte 701,101 Marletta Tower, Atlanta, GA 30323.

Thia offlice wii] respond to you when the Inveatigation l§ completed.
Please bear In mind that some Investigations take c§nsldenblo-tlne.

It yout have any questions or additional Information relating to your
complaint, diract your letter to the above Reglona) Office.

Sincerely yours,

Marguerite Minus
. Chlet
. correspondence Branch, OMOS

cc: YCFA Reglonal Office, Atlanta, GA
oie .
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Mr. Weiss. Mr. Green.

STATEMENT OF JESSE GREEN, BROOKLYN, NY

Mr. GReeN. My name is Jesse Green. I am from Brooklyn, NY.
On April 13, 1987, I took my roommate, Iva Boyce, to NYU Medical
Center. He was very sick.

Iva had worked for TWA for 11 years. He had insurance and a
good job but, the year before, they went out on strike and he was
left without any insurance or money. His funds ran out.

We started to notice in January that he had started to lose
weight; he was severely depressed. Most of the time I thought it
was simply because he wasn’t strong. He started to lose weight and
he started to look really sick. Early in April, he started to stay in
his room and he complained about being in pain. He couldn’t go
see a doctor because he didn’t have any money to pay a doctor. He
didn’t feel he was sick enough to go to the hospital, even though he
really looked bad.

On April 12, I bought a thermometer and made him take his
temperature and I noticed it was really high. It was 104.

I told him that he should go to a hospital or doctor right away,
but he again complained about not having any money and they
wouldn’t let him in. He took lots of Tylenol and cold rubdowns and
everything, and his temperature came down, but I told him, the
next day no matter what, if it was up, we would go to a hospital
first thing.

On Monday morning, I got up and I called a few frierds of mine
and also Brooklyn Legal Services to ask what our rights were if we
went to a hospital, for not being turned away. He had no insurance
or Medicaid. And I knew that a lot of hospitals in New York will
not see you; they will turn you away.

I was told by Betsy Imholz about the Hill-Burton Act, which al-
lowed certain hospitals to see patients who didn’t have any insur-
ance or money. So we decided to go to NYU Medical Center, which
is in Manhattan.

When we arrived there, someone came right out, they took him
in and saw him right away. One of the reasons why we decided to
go to NYU in the first place was, the year before, a ¢ iend of mine
was very sick. He had many of the same symptoms t. t Iva had.
He was really sick.

I took him to Bellevue because he wanted to go there. We waited
in the emergency room more than 8 hours before anyone would
even see him. There were lines. If you go there right now, you will
see a room full of people and many of them are very, very sick
people. They have to wait.

My friend did not even see a doctor for more than 8 hours. It was
about 48 hours before they gave him a bed.

Bellevue is just one hospital. There are other hospitals nearer to
Brooklyn, but that is also a problem when you are very sick.

Another friend of ours hag gone to Is U and he told us how good
it was and how someone saw him right away. He couldn’t believe
the treatment that our other friend had. He said if I was sick, it
was worth the trip to NYU. It was a good hospital.
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I called Brooklyn Legal Services and they explained to me about
the Hill-Burton Act. They told me that more than likely what they
were going to try to do, since I didn’t have any insurance or Medic-
aid—or Iva didn’t—that they would probably try to find some
excuse to transfer him.

But she said, you have a right; stand your ground. Ask for some-
body, an administrator, if they try to turn you away. But when we
did get there, like I said, someone came and saw Iva right away. I
was really imp .

We only waited 5 minutes, and they started taking his tempera-
ture and when the woman was doing in-take, she asked him did he
have any insurance, he told her no. No Medicaid? He told her no.
He also went through the same story explaining why, that he was
unemployed and didn’t have any insurance.

He was quite proud. He never tried to apply for aniebenefits. He
was always hoping he could get his job back and his benefits back.

The doctor convinced us right away, he said, “This man is very
sick. ltis a %ood thing you got here. His temperature is about 105.”

Recently, I had heard stories about people going to the hospital
and going into shock when they had high temperatures and dying.
I was really afraid that he was that sick and he was dying when I
took him there. So we instantly felt relieved that they seemed to be
doing everything.

In the meantime, the doctor started asking lots of questions
about his health and took his temperature and explained that he
would need x rays and just a whole lot of questions about the histo-
ry of his illness.

He took us into an examination room, which was right next to
the in-take desk. He stepped out, spoke to a ladﬁ' and he came back.
He explained to us how sick iva was and that he needed to be hos-
pitalized and that he was to make arrangements to transfer him.

I said, “Wait a minute.” It really dawned on me how sick this
guy was. It was obvious. I asked him, “Why transfer him if he is
sick?” He told me that they didn’t have any beds and he explained
that he didn’t have a regular doctor. He just came up with all
these excuses.

I told him if it was because Iva didn’t have any insurance or
Medicaid, that this was a Hill-Burton facility and his bills would be
taken care of, He said that insurance was not the excuse. He tried
:o convinced me and I said, look—I asked to speak to an adminis-

rator.

It was obvious to me that the reason why they wanted to trans-
fer him wasn’t because they didn’t have beds. Iva had many symp-
toms. He said over and over again how he should be hospitalized.

I told him that we wanted to stay here. He said, “You might
have to wait 48 hours for a bed, and the law wouldn’t allow you to
wait more than 48 hours,” or something to that effect. He stepped
outside and talked to someone and came back in and again told me
that Iva should be transferred; that he was very sick. He told me
th;tlz;if anything happened to him it was not going to be his respon-
sibility.

I told him that we would prefer to stay here. I again asked to
speak to someone. A woman came down. I called patient services, I
believe, and a woman came down named Pat Granderson.
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I explained the whole problem to her and I told her what I knew
about Hill-Burton and wﬁat it meant.

She told me that it did not mean that they had to treat everyone.
She was really kind of short with me, like—it doesn’t mean that
we have to treat everyone who comes in. She said that she would
look into it and she would get back to me.

I was worried about this. It was late in the evening. I was think-
ing that we would be around here all night before something would

happen.

lginally, I went back to the telephone and I called Brooklyn Legal
Services and I sgoke to a lawyer named Jane Stevens. I explained
the situation and she agreed with me that she felt this was a delay-
ing tactic, and that she was going to call everyone she knew who
could do something before everyone left to go home at 4 or 5.

I gave her the names of all the people I had talked to, besides the
woman from patient services. Someone came down from the nurs-
ing department and said, “Mr. Green, the reason has nothing to do
with insurance. We just don’t have any beds available.”

Again, when I spoke to the doctor, he looked me in the eye and
told me that this was my responsibility; that if I didn’t transfer
him, this was totally up to me.

Ilooked a* Iva, at the care that he was getting in this emergency
room. You know, he had got a lot of attention. He was in a little
room. They seemed to be monitoring him. It dawned on me that if
we went anywhere else, he wouldn’t be getting that much care.

I asked the doctor what type of treatment would he Eet in an
emergency room—what are you worried about? He said things like
special tests. I asked what kind of special tests, and he said, I don’t
know but there are special tests that we can’t do here. OK?

I knew then that it was a matter of them ¢t ing to ship him
away, 80 I made the decision to wait until a room became available.

After talking to Jane—I called Jane back, and Pat Granderson
came down and spoke to Iva, and spoke to me. It was a little more
than hour, but during this time—even though it was a short
amount of time, it seemed like a real long time because we weren’t
sure what was going to happen to us.

In the meantime, Iva was starting to look delirious and he looked
sick. Now this time she came down and the attitude was different.
“Oh, Mr. Green. It looks like a bed might be available, and I ex-
Elained to Mr. Boyce a bed might be free. You might have to wait,

ut something is going to come up.”

I later learned that, after I caﬁed dJane Stevens, she called Judy
Wexler at the Community Action for Legal Services, and then she
called the director of the hospital division of the office of health
service management in New York State. A lot went on behind the
scenes; they called a lot of f)eople and eventually they got in touch
with Carlos Perez who called NYU Medical Center and let them
know that he was worried about this particular case,

I believe it took all this high-level intervention to make them
decide to help Iva.

During the time that we stayed there, Iva’s temperature went up
to 105.8. He was a little delirious and I made it clear what was
going on. If he did want to transfer, I would have transferred him.

ut he also was aware—you know, it is not just Bellevue, the

33




28

public hospitals, Brooklyn hospitals and other hospitals, they treat
you a certain way if you come in and you can’t pay for it.

Even in that hospital, we heard the woman who did in-take ex-
plain to a Latino man, she didn’t care what he did if he didn’t
come back here with $105, he was not seeing anyone.

Now she was able to say that to him and get away with it, but it
was a difference the way they treated me and Iva when we were
there.

Iva was later diagnosed as having advanced tuberculosis and at
the time they thought he had pneumonia and we weren’t quite
sure what it was. But one thing, over and over again, people have
emphusized how lucky we were that we did get to this hospital,
that we were seen and treated and taken care of.

I live in Brooklyn where there are lots of poor and minority
people. I see around me, and often I hear stories about people get-
tigog sick. These are horror stories that you are not going to hear
about.

When people go to a hospital and they are turned away, they go
home. Often they might give you some medicine and you go home.
People are not aware of their rights. When I looked in the emer-
gency room in that hospital, I looked everywhere for any informa-
tion about the Hill-Burton law or act on the walls. I looked every-
where because I thought it would help me as I was explaining to
them why they should not reject Iva.

There was no information on any of the walls. I think that that
is a problem. I think they have to make information available to
people so they will know about it.

There are laws that already exist; they just have to be rein-
forced. Again, how to go about doing it—people don’t just really
know. When you are really sick, the last thing you want to do is
explain why they should keep you when you don’t have insurance.

In this case, I think Iva was lucky that I was around and we had
other people who could explain these things to me. I was also not
ready to give in. It made me nervous to think that my friend could
die because of my decision not to transfer him to another hospital.
I was worried about going to Bellevue, to be perfectly honest with
you, which shares the same grounds with NYU.

The difference is seeing a doctor in 5 minutes, and seeing a
doctor in maybe 8 hours.

Anyway, that is pretty much what I would like to say.

[The prepared statement of Mr. Green follows:]
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IESTIMONY OF MR. JRSSE GREEN

JULY 22nd, 1987

OVERSIGHT HEARING OF THE HUMAN RESOURCES AND INTERGOVERNMENTAL
RELATIONS SUBCOMMITTRE OF THE COMMITTEE ON GOVERNMENT RELATIONS

IVA BOYCE, 36 years old, and I, Jesse Green, have shared an
apartment in Brooklyn, New York since June of 1981,

Iva worked for T.W.A. for 11 years as a flight attendant
until March of 1986 when he went on strike and was shut-out along
with 4,000 other employees, Since that time he has been
unemployed (his unemployment ran out)., His union is still in
court trying to get his job back. During the year that he has

- been unemployed he used up any funds that he had for food and for
rent and he no longer had health benefits. Iva nevaer applied for
welfare or Medicaid because he believed he would goon go back to
work. But that did not happen, and he became very depressed,
vhich may have led to him getting sick.

As early as Januarv of this year, we noticed that he was
stariling to lose weight. And by March he looked bad, and felt
sick. He felt however that he could not 80 to a hospital because
he had no way to pay the bills. In early April he stayed in his
roonm and he was in pain, he was getting night sweats and fevers
and lost more weight and on April 12th, I took his temperature
and it was very high.

I told him that he should go to a doctor. But we didn't
have money. Most doctors charge more than a hundred dollars on

the first visit, The hospitals would not even sgee you if you
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didn't have $100 or insurance. With cold rub downs and lots of
Tylenol, his fever came down. But by Monday, April 13th, 4in the
morning it was up again and rising.

I knew that I had to get him to a hospital, as it was very
obvious that Iva was real sick. I was afraid that he would die.

Last year ve had a friend who had many of the sama symptoms
and he went to Bellevue, a public hospital in Manhattan, that
shares the same grounds and many of the doctors at N.Y.U. Medical
Center. He waited in the Emergancy “dJom for almost 48 hours
before he got a room, and it was more than 8 hours before he even
talked to a doctor; (this was lLecause the emergency room at that
hospital ;as so crowded). We did not want this to happen, and vwe
knew that certain hospitals were better than others. Another
friend told us about N.Y.U, Hedicai Center, also in Manhattan,
and hov he was able to be seen right away by a doctor. He did
not have to wait there for hours to see a doctor. He had first
rate treatment at N.Y.U. We also were worried about being turned
away because of a lack of funds or insurance.

Early on Monday, April 13th, I called Brooklyan Legal
Services, to ask about our rights to hospital care. I wanted to
know {f there was a way to not be turned away from N.Y.U., because
ve did not have money or medical insurance to pay for the
emergency room visit. I was told about the Hill-Burton law, and
that N.Y.U., was a Hill-Burton hospital by Betsy Imholz, an
attorney at South Brooklyn Legal Services. She told me that they

may try to turn us away, but 4if they did I should ask for
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treatment under the Hill-Burt a law. She informed me that if
they did not know about it, to ask to speak to someone in charge
or an administrator. She also told me that they may try many
tricks in order not to treat Iva at N.Y.U., but that I should
stand my ground and to call back if I had any problens.

We arrived at N.Y.U. emergency room around 3 p.m. in the
afternoon. Right away we were told by the doctor that Iva had
105 degrees temperature, he confirmed the high tenperature, They
started the hospital intake process at the same time. The doctor
said to me that this is a very sick man. The wvoman vho was doing
the intake asked if he had any insurance, and he explained that
he ;1d not. She asked if wve had any money to pay for the ER fee.
We told her that we did not. Iva explained why he vas unemployed
and did not have insurance or money or Medicaid. We overheé@ the
same woman explain to a Hispanic pman that if he did not return
vith $105 he could not see anyone.

The doctor started asking lots of questions about his
health, the history of his sickness, and seemed very concerned
about his condition. He told us that we were wise to get here,
that Iva was a very sick man.

When we arrived at the N.Y.U. ER, the doctor, Dr. Schwartz,
took blood and tapped Iva on the chest. He said that he had to
get X-rays and asked lots of questions. He stepped out and was
talking to the woman who did the intake and after a while he came
back and said that Iva was a very sick and would have to be

hospitalized, and he was going to make arrangements to tranafer

~n ,.‘.}
$
S




32

him. Right away I asked i1f he was so sick why transfer him. I

told him that even though we did not have money or insurance,

that we wanted Hill-Burton services, just as I had been told to

do by Betsy Imholz at Brooklyn Legal Services. As best that I

could, I explained what I know about the Hill-Burton law and that’
N.Y.U. wvas such a facility, and that Iva could not be turned away

because he did not have & way to pay for services. I also said

that 1f he was not eligible for Hill-Burton, that there was

alvays Medicaid, and that N.Y.U., would be covered for Iva's

treatment.

I told him that I expected N.Y.U. to turn us away because of
lack of insurance, and I asked him to check the HIll-Burton law
or to let me talk to an administrator or someone who knew about
the law. He stepped outside and talked to someone on the phone
and to the woman who did intake, but I did not hear what they
talked about. When he came back into the room, he agaia said
that Iva was very sick, and if wve did not agree to a transfer it
would be my responsioility if anything happened to him. I asked
him why we could not wait until a bed was free. He aaid that it
could take more than 48 hourz and that it vas against the lawv to
spend more than 48 hours in the Emergency Room. Basides he said
that Iva could not get the proper care in the Emergency room.

I asked what care was he worried about Iva not being able to
get. He said "some important special tests" that they could not
given in the emergency Room, but would not tell me wvhat test. He

also said that another problem was that Iva did not have an
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admitting doctor.

The doctor gave me the namé of a person to talk to and a
short while latar a woman, Ms. Arseae, a head nurse supervisor,
came dowvn and took me into & little room and explainad that thera
vare no beds, and that he had no admitting doctor. She said that
thay wvere not trying to transfer Mr. Boyce for a lack of funda.
She said that ve vere free to wvait, but that there ma: not ba a
bed frse and Mr. Boyce need %reatment right awvay, and that they
could not be responsible for his care if ve did not agree to a
transfar. I was at this point very wvorried, because they made me
feel 1f something happened to Iva that it was my fault because I
had the chance to have him transferred and did not agrae to this.

I called Patiant Services at the hospital and talked to s
Pat Granderson. I explained the problem and I askad har about
Hill-Burton and wvhat I thought it meant. Sha told me that it did
not mean that they had 2o take and treat everyone. I felt that
she vas & bit short with me. She told me that she would look
into it and get back to me. This wvas after 4:30 in the.
aftarnoon, and I was beginning to get worried that this wvas a
delaying tactic. Right awvay I called Brooklyn Legal Services
again, and apoke to Jane Stevens, another attorney thare. I told
har that no one ssamed to know about the Hill-Burton law and how
Iva seamed to be getting vorsa and I did not think that it wvas &
good idea to have him transferred in that condition.

Jane Stevens said that she would call everyone vho she felt

coeld help and that he had to wvork fast before people went home
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at 5 p.a. I gave her the names of the people that I had talked
to. She said that she vould try her best and that I should call
back. An hour .or so later, Pat Granderson came down and talked
to Iva, and she also talked to me. She seemed very different
nov. She vas not short with =me 2as she had geen before, and ncw
this time ve vere free to vait in the Emergency Room, and she
said that it looked like there vas a good chance that a bed would
be freed up. It wvas also no longer s problem that Iva did not
have an admitting doctor. There seemed to be nev doctors on the
cmse. Iva vas put on a Hyperthermia machine at 8 p.o. vhen his
temperature wvent up to 105.8. Ry the next zmorning Xva had a
room. The admitting diagnosis wvas en unspecific type of
poeuaonia. Later an advanced tuberculosis vas diagnosed.

I later learned that this had ull happened, and the tone of
the hospital had changed because of several phons calls that had
been made. Jane Stevens had contacted Judy Wessler at Community
Action for Legal Services. Ms. Wessler had then contacteﬁ the
director of the Hospitel Division of the 0ffice of Health Systems
Management in the Nev York State Department of Health to
intervene at N.Y.U. Hospital. It appeared that there had been
several other complaints against this hospital filed wvith the
State Department uf Health, because of their unwillingness to
serve poor and minority people. The director of the Hospitsl
Division then called the deputy director of the Nev York City
regional office of the State Health Department to intervene at

the hospital. Nr. Carlos Perez called N.Y.U. Medicel Center and
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said that the state was concerned about this case. This is"f =
obvioualy why the hospital changed their position on giving lva-a _
bed. But it took this high J.vel intervention to make‘ih;
hospital dacide that thay could make a bed available, - L

During his stay, Iva was trested ;onderfully by the nursi;s
#tA£E, but his doctora often compiained about his 1ac£;of
insurence. One doctor complained and raised questions about why
2 man hia aga was unemployed for a year with no health insurance.
Thia doct)r also warned that N.Y.U. could not absorb Iva's
medical costs. h .

On May 6th, I filad a complaint with the New York State
Dapartsant of Health because the hospital was trying to release
Iva befora he was well or had & way to take care of himself. Tha
hospital -ctually kapt Iva a week longor after they had a vigi;_. C

fror tha Haalth Department because of tla complaint that I fi%FE. i ;.
When Iva was discharged, he was referred for follow-up care- .

to a public hospital in Brooklyn. One of the first_thinss vgen

ha arrived was a nurse asking how he had been a patient at N.Y.U. A

vhan ha had no fnsurance or Medicaid. She was amazed that he Had: i-- N

baan a patient at N.Y,U.

RECOMMEEDATIONS T .
Thara muat be an enforcement of all the laws and an effort ' ::
to inform paople of their rights. I walked in the Emergency Room * :‘
and looked everywhere for information on the Hill-Burton law, but ;f“
there was no printed information ahout Hill-Burton or any other .
program that would help. - e
7 T

.
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The laws must be enforced by getting information out to

people, making it available and explaining this information in a

way that people can understand it.
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Mr. Weiss. Thank you, very much, Mr. Green.
Ms. Waxman.

STATEMENT OF JUDITH WAXMAN, MANAGING ATTORNEY,
NATIONAL HEALTH LAW PROGRAM

Ms. WaxMAN. Thank you, very much, Mr. Chairman, and mem-
bers of the subcommittee for inviting me to testify today. I repre-
sent the National Health Law Program, a program which is funded
by the Legal Services Corp. to provide professional advice and as-
sistance to legal service lawyers and clients such as those that you
see here today, on issues that involve access to health care.

We have extensive and ongoing contact with poor people and
their representatives throughout the country. Qur testimony today
is based on our experience with those lawyers and those clients.

I have included in my testimony some more examples of inci-
dents, such as the ones you have heard about this morning, and I
assume *hey will be part of the record.

Mr. ‘WEiss. Your entire statement will be entered in the record.

Ms. WaxmaN. Thank you. Unfortunately, the examples I cite,
which have all happened since the enactment and effective date of
the COBRA statute, and the ones you hear about today are not un-
common. One of the basic problems that is evidenced by the testi-
mony so far is that the statute requires hospitals to stabilize pa-
tients. It is often very difficult to create a legal definition of a med-
ical condition.

What results is that physicians will say an individual is stabi-
lized, even though he or she may in fact still be very ill and the
person is transferred for economic reasons. Therefore, although the
physician may meet the strict criteria of the law, many poor people
are being shuttled around the country, literally going from facility
to facility because of economic reasons.

That is the crux of the problem that we must address today.

When we hear of dumping problems, we advise lawyers to send
complaints to HHS, citing the COBRA statute and the other stat-
utes that have been mentioned today that are within the agency’s

jurisdiction. Frankly, lawyers are hesitant to use this process be-
cause they have one of two experiences; either they never hear a
response at all from the agency, or the response is so delayed that
their clients are totally discouraged by the wait and the meager-
ness of the ultimate results.

We also advise attorneys to look at their State statutes. You may
know, a number of States are starting to pass their own statutes
that are actually more stringent than the Federal law. In fact, Ten-
nessee, and we do have representatives from Tennessee here today,
has included in its statute a provision forbidding economic trans-
fers for in-patients. Hopefully they will be getting at the real core
of the problem there.

Texas, also, has an excellent provision which requires that all
hospitals send a memo of transfer with every single patient that is
transferred. The memo must be signed on both ends of the transfer

by the physician that is in the transferring hospital, and the one
that receives the patient.
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This written record puts every hospital and physician on notice
as to what the requirements of the law are and it strengthens the
accountability of those physicians since they have to sign their
name. It also creates a permanent, written record of every single
transfer and allows the State to have much better enforcement ca-
pabilities.

This provision can either be added into the Federal statute, or
iidded into the Federal regulations, to help enforce the COBRA
aw.

California has a bill—it’s not law yet—which requires posted
notice and written and oral communications about the require-
ments of the law and would get at some of the problems Mr. Green
has mentioned. Again, the Federal law, the COBRA statute, re-
quires no such notice.

This -provision is a tremendous improvement over the Federal
law in that it allows individuals to participate in the enforcement
of the statute. It gives individuals the knowledge to demand the ap-
propriate compliance.

These examples and others illustrate that the Federal law is a
great first step to solving this problem, but in fact it is just a first
step.
Unfortunately, more stringent provisions are needed because a
number of hospitals do attempt to circumvent the law. They will
find new loopholes in the strict letter of the law.

A prime example, which you may have heard about, is the one in
McAllen, TX, where the regional medical center refused to take
any transferees who were uninsured or Medicaid eligible. They ac-
tually made this blanket announcement to this effect.

Under the Federal law, no physician could actually force the fa-
cility to agree to take any transferees. What finally happened and
brought the situation to a climax was the following incident. The
physicians in a small, ill-equipped hospital were faced with the
prospect of having a boy in their possession who had a bullet in his
g;';in and they just did not have the capabilities to take care of

The physicians decided that they should just release the boy and
tell the parents to take him right to the McAllen regional facility.
That way, if the boy showed up at the door, the Federal law would
require McAllen to take him in, which they did. McAllen staff did
then treat him, but the treatment was so delayed, he died a few
days later.

It seems to me that McAllen felt that they did uot violate the
letter of the law, although they certainly violated the spirit of the
law. Here is an example of where one provision should be added to
prevent facilities from getting around the law in that way.

[See appendix for detailed explanation, pp. 461-463.]

Ms. Waxman. Another example of the inadequacy of the current
law is evidenced by a rural facility in Idaho, where a family took
their daughter who had severe stomach pains and a high fever, to
the emergency room. They arrived at ¢ time when there was just
on-call physicians. The facility did not have a person in the emer-
gency room at all times. Actually, they had a nurse; they did not
have a physician in the emergency room at all times.

4 4,53




39

The nurse made no initial assessment of the severity of the
child’s problem, and when she learned the family didn’t have any
insurance, she simply told them that the doctor would not be able
to come for quite a few hours. They were left sitting and waiting,
untreated and distraught, for a very long time. In fact, this child

-ultimately-was-adequately treated, biit there could hava been disas-

trous results.

Again, the Federal statute really needs a change to requi.e phy-
sicians that are on call not to refuse to come into the facility
simply because the patient doesn’t have-any-insurance. i

One other inadequacy of the Federal law has been brought to our
attention by hospitals that are dumped on. Many hospitals of last
resort, some of which Representative Stark referred to this morn-
ing, are the facilities that receive the inappropriate transfers regu-
larly. While the Federal law allows them to bring a private right of
action against the hospitals that dumped on them, they are very
hesitant to do that. They are often in the same hospital association
with the other hospitals in their area, and political pressures pre-
vent them from suing their associates.

If the Feceral law had a requirement that all hospitals and phy-
sicians were required to report such violations, then hospitals
would be able to get around those political pressures and in fact
enforce the Federal law in a much stronger way than it is now
being enforced.

My list of changes is certainly not exclusive, and I know other
people this morning will mention some other changes that we cer-
tainly would agree are important, but I didn’t want to finish this
list without talking about the administration’s enforcement.

Obviously, no matter how strong the Federal law is, it is virtual-
ly useless without administrative enforcement. As far as we have
seen, the HHS enforcement of the COBRA statute is extremely
negligent. There are three various branches of the agency which
will send representatives here to talk to you today, that need to co-
ordinate their activities to enforce this law. From the complain-
ant’s perspective, there appears to be no coordination whatsoever.

HCFA, in fact, has delegated much of its responsibilities to the
States, and yet given the States very little guidance on how they
shoulc investigate the complaint. Acditionally, as I am sure you
know, the law as enacted in April 198€, went into effect almost a
{.ear ago and still we have not seen any proposed or final regula-

irns.

We really appreciate your interest in this problem and your
desire to question the administration on this.

If the statute is strengthened and enforced properly, it certainly
can go a long way to solve the serious problems of people who are
being denied emergency care because of lack of ability to pay.

The suggestions I made for improvement will reinforce the indi-
vidual’s ability to receive, and HHS’ ability to assure access to
care.

I do have to say one other thing, however. I feel I would be dere-
lict in mgoresponsibility to my clients if I ended just there, and just
talked about this statute. I think, that as evidenced here, many
hospitals will go tc great lengths to get out of serving people that
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are uninsured. The real problem is the fact that people in this
country are uninsured.

For better or worse, our health care system is based on a pay-
ment system of providers primarily through private insurance and
government funded insurance, and most people in this country do
have that kind of coverage.

But according to the Census Bureau, 37 million Americans, men,
women, and children, fall through the cracks because they have no
coverage. Unfortunately for a.variety of reasons, that number is-
growing dramatically, at the rate of about 1 million people 2 year.

There are also about 50 million people who have inadequate in-
surance. The uninsured are people who are primarily workers and
their families, who have no insurance through their place of em-
ployment and have too much incoize to qualify for Federal pro-
grams. One-third are children and almost three-quarters are mem-
bers of families where there is at least one person who works full
time.

It is these people who are at the highest risk of being dumped.
As already mentioned this morning, the Robert Wood Johnson
Foundation did a study that showed 1 million people last year were
actually denied care because they could not afford it, and another
14 million never even sought care becauss they knew they couldn’t
afford it. The only way to ultimately solve the dumping problem is
to get some kind of coverage for each person so that hospitals will
know that everybody who comes to their door has some kind of cov-
erage, and they will be reimbursed.

If we don’t have that kind of system, then the hospitals will, un-
fortunately—not all, of course, but some will—find lcopholes and
ways to dump or otherwise get rid of patients who are going to cost
them money.

I want to really end on that note. Unfortunately, stories such as
the ones we have heard will continue to occur until there is some
kind of universal coverage attached to the individuals.

A universal coverage would ensure that every person gets crucial
health care and hopefully patient dumping can then become a
practice of the past.

[The prepared statement of Ms. Waxman follows:]
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Mr. Chairman and members of the Committee

We appreciate your invitation to testify today on a matter
of great importance to our clients.

The National Health Law Program is a health law support
center funded by the Legal Services Corporation to provide
professional advice and assistance to legal services advocates
and their clients. We have extensive and ongoing contact with
poor people and their representatives throughout the country
regarding a vitiety of health subjects.

Our testimony is based on our experience in providing
professional assistance to clients and our extencive knowledge
of the problems of access to health care and in particular the
concerns our clients have raised with us about the subject of
today's hearing, access to emergency room care.

You have heard this morning about two examples of the
difficulty poor people have in obtaining emergency care.
Unfortunately these are not isolated incidents. We hear of
cases all the time where people are turned away at the
emergency room door.

In FPlorida, for example, an indigent woman who suffered
fron severe interruption of blood supply to her right arm
sought emergency treatment at a hospital emergency room. She
suffered from loss of use in her arm, extreme pain, lack of
pulse and coldness to the touch. She was in danger of severe
tissue damage, possible yangrcne and eventual loss of her arm

or death.
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The facility at which she sought care told her not to

return to the emergency room until phe had the fees to pay for
treatment or "until her arm and hand turned black."

Another example comes from Fredricksburg, vi£ginia where a
woman who was six and a half months pregnant went to the local
hospital when she began having labor pains and passing blood
clots. Once at the hospital, the woman was told by a nurse :
that because she did not have a private doctor, nothing could
be done for har. After a few hours she was told to go on her
own to the University hospital which was a two hour drive
away. The doctor on duty at the University hospital said that
had a doctor treated her earlier, he could have arrested the
premature delivery. However, because so much time elapsed a
premature baby was born that afternoon and died a few minutes
after birth.

When we get calls about such incidents, we advise people to
complain to HHS, asking for enforcement of the COBRA provision,
the subject of this morning's hearing, and the Hill-Burton
obligation, if zppropriate, which :equi:gs certain facilities
to treat emergency patients regardless of their ability to
pay. We also advise them to consider citing, if appropriate,
violations of Title VI of the Civil Rights Act, which prohibits
racial discrimination and Section 504 of the Rehabilitation
Act, which prohibits discrimination on the basis of handicaps,

We also advise z'corncys to rely on their state statutes.

A number of states have "emergency room" statutes that go
beyond the roquirements of the faderal law. Texas, for

example, includes an excellent provision which requires that
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all hospitals send a memo of transfer with each patient when he
or she is transferred. This memo which must be signed by
physicians on each end of the transfer creates a written record
of every transfer. The written record puts every hospital and
physician on notice about the requirements of the law and aids
the state in assuring compliance.

California is considering a bill which requires posted
notice, and written and oral communication advising patients of
their right to emergency care, treatment and appropriate
transfer procedures. No such federal requirement exists at
this time. This provision is a tremendous improvement over the
federal law in that it allows individuals to participate in the
enforcement of the statute by giving them the knowledge to
demand appropriate compliance.

These examples and others I will discuss illustrate that
the federal law is a great "first step" in solving the patient
dumping .roblem, but it does n9t go far enough. Unfortunately,
more stringent provisions in the law are necessary because
experience has shown us that hospitals will attenmpt to £ind
loopholes through which they can circumvent this law.

s A prime example is the case in McAllen, Texas where the
Regional Medical Center refused to take any transferees who
were uninsured or Medicaid eligible from che small lesser
eguipped hcspitals Under the federal law, no physician could
force Mcillen in agre= to take transferees. The physicians,
from a small rural fa..lity, were unsure how to react when
McA.len refused to take an uninsured teenager who had a bullet

in his brain. Finally, the’ released ihe boy and told his
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parents to take him directly to McAllen even though they lacked
appropriate permission. Because the boy simply showed up at
McAllen's emergency room, the hospital had no choice under the

law but to provide him emergency treatment. The boy was

operated on shortly after he arrived at McAllen but died a few
days later. Certainly McAllen violated the spirit of the
anti-dumping law, yet they feel justified because they were not
violating the letter of the law. The federal law should be
strengthened to close this loophole.

Another example of the inadequacy of the current law is
illustrated by the family in rural Idaho that _went to an
emergency room with their daughter who had severe stomach pains
and a high fever. This incident occurred during the part of
the day when the emergency room has no regular attending
nhysician, but uses an on-call system. The nurse made no
initial assessment of the severity of the child's condition.
Instead, after ascertaining that the family had no insurance,
told them that the doctor said he would be unable to come to
the emergency room for several hours. They waited unexamined
and untreated and emotionally distraught for a very long time.
Although the child was ultimately adequately treated, the
results could have been disastrous. Again, the federal statute
is insufficient because it does not specifically address the
problem of the emergency room whos physicians are "on call®
and refuse to respond on the basis of the patient's ability to
pay.
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Another inadequacy of the federal law has becn brought to
our attention by hospitals that are "dumped on." Some
officials of such hospitals are very reluctant to complain
about associate hospitals who violate the law. Certain
hospitals that are seen as the facilities of last resort are
the regular recipients of repeated inappropriate transfers.

However, even though the law permits them to bring a private

right of action against the violators, political pressures

usually prevent them from bringing such actions. Hospitals
that are receiving inappropriate transfers are often in the
same association with the hospitals that do the dumping and

therefore hesitate to complain about their associates'

behavior. A change in the lzw which requires hospitals and
physicians to report violations of the law to the appropriate
authorities would remove political considerations and
enforcement would be enhanced.

Lastly, no matter how strong tl.: laws are, they are

virtually useless without administrative enforcement. From

what we have geen so far, HHS enfor:ement of the COBRA statute
has been extremely negligent. Three different branches of HHS

are involved in various aspects of the enforcement effort. The

branches are the Health Care Financing Administration, the 1
Office of the Inspector General and the Office of Civil |
Rights. From the complainant's perspective it appears that

coordination among the branches is non-existent. HCPFA has

delegated much of its responsibility to the states but has
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given the states almost no guidance on how to investigate
complrints., Additionally, although the law was enacted in
April, 1986 and went into effect almost a year ago on August 1,
1986, no proposed or fiﬁal regulrtions have been promulgated.
We really appreciate your interest in this problem,
Congressman, and your willingness to question the agvncy on its
activities in this regard.

The statute, if strengthened and enforced properly, can go
a long way to solve the gerious problem of people beinyg denied
emergency care because of their lack of ability to pay. The
suggestions I have made for improvements would reenforce the
individual's ability to receive and HHS's ability to assure
access to care.

I would be derelict in my responsibility to my clients if I
assured you, however, that a stronger federal law and
enforcement would eradicate the "dumping™ problem. I fear that
some hospitals will continue to create new harriers to care and
£ind new loopholes to avoid compliance with the spirit of the
law, Hany hospitals will go to great lengths to avoid
providing care for people who have no insurance. The only sure
way to end patient dumping is to guarantee that hospitals will
get reimbursement for every individual who comes to their
facility needing care.

our health care system is based on payment to providers
primarily through private insurance anq government funded

programs. Most Americans have such coverage. However,
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‘according to the Census Bureau, thirty-seven million men, .omen
and children fall through the cracks of the health care system
because they have no insurance coverage. Untottunaéely for a
variety of reasons the number is growing dramatically at a rate
of about one million a year. In addition to the uninsured,
over 50 million Americans were at risk of being unable to
afford health care because of inadequate insurance.

Who are the uninsured? They are primarily workers and
their ta-illes who have no insurance coverage through their

work and have too much income to qualify for government

programs. One—third of the uninsured are children and almost
three quarters are meabers of families in which at least one
menber works full-time.
It is these uninsured people who are the least desirable to
health care providers and who, as evidenced by the stories you
have heard today, are at the highest risk of being “dumped.” A
recent study by the Robert Wood Johnson Pcundation found that
one nillion Americans were denied health care last year because
they could not pay for it and an addational fourteen million
did not seek the care they needed because they could not afford
it.
The obvious solutfon to the patient dumping pcoblem is to

.qveryone can guarantee payment for Services, some providers

will skirt or even violate the law to avoid seiving uninsured
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patients and sadly “horror" stories such as the ones we heard

today will continue to occur. Universal coverage would insure
that every person gets crucial health care and patient dumping

will become a practice of the past.
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IN HGLP.] National Health Law Program, Inc.

MAN OFFICE
2639 Soutr L3 Tienegs Boulevarg
mms.caugn,um

July 20, 1987

The Bonorable Ted Weiss

Committee on Government Operations

Subcommittee on Human N2sources
and Intergovernmental Relations

B372 Rayburn HOB

Washington, b.C. 20515

Re: COBRA Emergency Care Legislation

Dear Congressman Weiss: N
As per your request, I have compiled the folluwing liat of
suggested changes to the emergency room COBRA legislation. My
H suggestions are based on problems that advocates have btrought
to our attention. °

In brief the suggestions are as follows:

~- Require that the appropriate transfer rules apply to all
transfers

~= Require that rural tertiary hospitals accept exergency
patients froz other hospitals

-- Require that physicians who are "on call" to exergency
rooms respond to calls regardless of the patient's ability
to pay

== Require that notice of this law be given to patients

~~ Require that : "memorandum of transfer” be completed and
sent with each transfer

~=- Reqiire hospitals that are "dumped on" to report the
violations

== Inprove erforcement by requiring one division of BHS to
investigate violations and enforce the statute

== Improve enforcement by providing for attorneys' fees for
individuals who are successful in enforcing the law

o
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The following is a more detailed explanation of the
suggestions:

Require That Appropriate Transfer Rules Apply to All Transfers

The statute currently allows hospitals to either stabilize
or transfer the individual in question. as you told me, the
original intent was to also require an appropriate transfer
after the patient is stabilized. The following underlined
changes in the statute would accomplish the original intent:

® (b) NECESSARY STABILIZING TREATMENT FPOR EMERGENCY
CONDITIONS AND ACTIVE LABOR.-=-
"(1) IN GENERAL.--If any individual (whether or not
eligible for benefits under this titl:) comes to a
hospital and the hospital determines that the
individual has an emergency medical condition or is in
aitive labor, the hospital must provide at a minimum
either--
" (A) within the staff and facjilities available at
the hospital, for such further medical
examination and such treatment as may be required
to stabilize the medical condition or to provide
for treatment of the labor, and/or
"(B) for transfer of the individual to another
medical facility in accordance with subsection
(c).

Require That Rural Tertiary Hospitals Accept Emergency Patients

From Other Hospitals

Two problems have surfaced in rural hospitals. The first
is illustrated by the McAllen, Texas situation (see attached
article) where a tertiary hospital established a blanket policy
that it would not accept private pay or Medicaid transfers from
the smaller hospitals in its area. The practical result cf
this policy was that when a small hospital called McAllen and
was refused the right to transfer the patient, an uninsured
teenager who had a bullet lodged in his brain, the receiving
hospital told the family to take the boy on their own to
McAllen's emergency room. McAllen could not then turn the boy

.away. The hospital finally sent the boy in an ambulance and
his family followed in their car. He was ultimately admitted
to McAllen but so much time had elapsed, he could not be saved.

Please consider a statutory change which would require
vertiary hogpitals in rural areas to accept patients from
small, unequipped hospitals.
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Require That Physicians who Are "On Call to Emergency Rooms
Respond to Calls Regatdless of the Patient's Ability to Pay
Another problem in the rural area is addressed by a
California bill which is now winding its way through the
California legislature. This is the »roblem of the physician

who is needed to treat the emergency condition, but will not
come into the hospital because the patient is private pay.

The following i3 the language from the California bill.

Perhaps it can be adapted for federal use.

As a condition of licensure, each hospital shall
require that, as a condition of staff privileges,
physicians who serve on an "on-call® basis to the
hospital®’s emergency room cannot refuse to respond to a
call on the basis of .he patient’s...ability to pay for
medical services....

Require That Notice of This Law Be Given to Patients

The California bill has three otiier provisions which you
should consider because they would greatly enhance the
effectiveness of the statute.

! The first is requiring a notice to the public in each
facility about their rights under this law. The California
language is as foilowss

+«.[a]ll hospitals will inform all persons presented
to an emergency room or their representatives if any are
present and the person is unable to understand verbal or
written conmunication, both orally and in writing, of the
reasons for the transfer or refusal to provide emergency
services and care and of the person's right to emergency
services and care prior to t ansfer or discharge without
regard to abl ity to pay. MNo.hing in this subdivision
requires noti.icatioa of the reasons for the transfer in
advance of the transfer where a person is unaccompanied and
the hospital has made a reasonable effort to locate a
representacive, and because of the person's physical or
mental condition, notification is not possible. All
hospitals shall prominently post a sign in their emergency
rooms informing the public of their rights. Both the
posted sign and written communication concerning the
transfer or refusal to provide emergency services and care
shall give the address and phone number of the...government
agency to zontact in the event the person wishes to
complain about the hospital's conduct.
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Require That a "Memorandum of Transfer® Be Completed and Sent
wWith Each Transfer -

The other California section requires that a Memorandum of
Transfer be completed and sent with each person who is
transferred. 7This creates a record for the patients and the
hospitals that are dumped on of all inappropriate transfers, I
asked HCPA if they would consider putting tl.is requirement in
their reZulations and was told that they would not do it
because OMB would not approve it unless it was statutorily
mandated. The following is California's proposed language:

(£) The records transferced with the person include a
"Memorandum of Transfer® signed by the transferring
physician which contains relevant transfer information.

The form of the "Memorandum of Transfer® shall, at a
minimum, contain the person's name, address, sex, race,
age, insurance status, and medical condition; the name and
address of the transferring doctor or emergency rooan
personnel authorizing the transfer; the time and date the
person first presented at the transferring hespital; the
name of the physician at the receiving hosp!'al consenting
to the transfer and the time and date of the consent; the
time and date of the transfer; the reason for the transfer;
and the declaration of the signor that the signor is
assured., within reasonsble medical proba.ility, that the
transfr:r creates no medical hazard to the patient. Neither
the transferring physician nor transferring hospital shall
be required to duplicate, in the "Memorandum of Transfer,"
information contained in medical records transferred with
the person.

Reguire Hogpitals That Are "Dumped On® to Report the violations

Also the California bjill requires each hospital that
receives o: physicians that know about inappropriate transfers
to report wuch violations to the appropriate authorities. The
reason for the requirement is to remove the .political
considerations from a facility's or doctor's decision on
whether or not to report. The possibility of retribution for
disclosure often prevents the disclosure from occurring., since
the law requires the report, the facility or physician has .0
choice but to provide the appropriate inforr:tion.

Improve Enforcement by Requiring one Division of HHS
' (Preferably the office o Inspector General) to Investigate

Violations and Enforce the Statute

The last issue concerns enforcement. HCPA, as you know,
has yet to issue proposed regulations. I understand that part
of the problem is the hassle within the agency of getting ECPA
and the Office of Inspector General (OIG) (each of which have
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responsibility under the statute) to coordinate their efforts.
If they can®t get together to decide on the regulations, I have
grave doubts about their ability to coordinate enforcement.

As I understand it, the enforcement procedures are as
follows:

HCFPA has assigned the task of investigating complaints to
the Office of Survey and Certification within the Health
Standards and- Quality Bureau. This office contracts with each
state to perfora certification reviews in nursing homes and
hospitals that are not accredited by JCAH.

The state reviewers have some experience investigating
complaints of violations of the conditions of participation.
Their usual procedure, according to a HHS Central Office
staffer, is to acknowledge receipt of the complaint and then
investigate only those complaints where they hzve reason to
believe a problem exists. Advocates for nursing home residents
know their work because it is these agencies that investigate
violations of the Medicaid and Medicare conditions of
participation. Advocates have never been pleased with the
timeliness or thoroughness of investigations.

Additionally, the state reviewers are severely handicapped
right now because there are no regulations or official
procedures to follow. Procedures for investigations will not
be official until the final regulations are published.

Probably few, if any, decisions will be .issued until procedures
and rules are final. Given the time frame for the rules,
investigation procedures will not be in place until at least
one year from now which will be close to two years after the
law went into effect.

When the system is in place, it should work as follows.
All complaints received by the Office of Inspector General
(OIG) or HCPA Regional Offices will be referred to the state
agencies. Complaints can be sent directly to the state. The
state agency will investigate and refer to the Central Office
of HCPA those caseg the investigators think need enforcement
actions. HCPA will decide whether to seek termination or
s.spension of the contract and will refer cases to the OIG
which will then decide what, if any, actions for civil money
penalties should be taken.

There .are indications, however, that not all complaints
will b« investigated. HCPA is currently suggesting that only
®"flagrant” violations (undefined) or violations that show a
pattern of abuse be jSnvestigated. Additionally, enforcement
will no doubt vary dramatically around the country.

I do not know how OIG plans to coordinate its
responsibility under the statute with HCPA. However, given the
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fact that HCPA will be coordinating with its regional offices
and fifty one jurisdictions, coordination with OIG will no
doubt result in painfully slow enforcement activities,

The Office of Civil Rights is also involved in the
enforcement of emergency room requirements through its
authority to enforce the Hill-Burton community service
obligation. Currently, over half of the hospitals in this
country have an obligation to provide emergency care regardless
of the person's ability to pay. Any hospital that ever
received Hill-Burton mo.ney retains this obligation.

It is unclear to us how OCR plans to coordinate its
enforcement activities with OIG and HCFA. while the statutes
they are charged with enforcing are not identical, they are
cluo.2 enough to require coordination,

Our experience has been that HHS enforcement {s abysmal
when only one division of the agency is charged with the
regponsibility. fThe current senario in which mCFA attenpts to
coordinate with OIG and OCR is, in my view, destined for
disaster.

We appreciate your intereet into examining the agency's
activities and plans in this tegard. I suggest that in order
to streamline the agency process only one division of HHS be
given unforcement responsibilities. until we hear the
testimony at your hearing, however, I am hesitant to suggest
which division can do the best job.

Improve Enforcement by Providing for Attorneys' Fees for
Individual: 'ho Are S:.:ccessful in Enforcing the Law

Lastly, on the enforcement question, I wculd have to
suggest that you think about the possibilitv of allowing
private attorneys to collect attorneys' fees if they are
successful in bringing private law suits to enforce the
statute. I have received indications from private lawyers that
they are reluctant to bring suits to make the hospital conmply
with the statute because unless their client has been severely
physically harmed by the violation, there is no way the
expenses or their fee will be paid. I am afraid that if BHS is
not enforcing the statute and if private lawyers won't bring
the cases, the law will become meaningless., Appropriate
language to accomplish this goal is as follows:

In any action or proceeding charging a violation of section
1867 of the Social Security Act, the court in its
discretion may allow the individual or hospital harmed by
the violation reasonable attorney's fee as part of the
costs.
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Thank you for considering these suggestions. I'm happy to
discuss any or all of them with you.

Sincerely,

Wathor—

Judith G. Waxman
Managing Attorney
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Mr. WErss. Thank you, very much, Ms. Waxman.

Ms. Hill, tell us, if you will, what the reaction of your communi-
ty, or your neighbors was after Mr. Takewell’s death.

How did your neighbors in your community feel about the whole
situation of Mr. Takewell, how he was treated and his death?

Ms. HiLL. They felt like I did. They fel: that he needed—they
needed to keep him in the hospital; not let him come back home;
not put him out.

Thtey were angry, they were all upset like I was. They were
upset.

Mr. WEiss. Thank you.

Ms. Waxman, how many other States have emergency room leg-
islation? You mentioned a couple of them.

Ms. WAXMAN. Yes, there are about 21 States that do have some
provision in their State statutes and a number of others that have
regulatory provisions. But many of the laws are extremely broad. It
has onlfv n recently that States are starting to pass statutes that
resemble the Federal statute.

About eight of t:iem have new, strister laws and five that have
transfer rules, such as the ones in the Federal statutes.

Mr. Weiss. How about cities? Do any of the cities have local laws.
or ordinances that are similar to that legislation?

Ms. WaxMAN. Yes. A number of metropolitan areas are actually
doirg things that help quite a lot. They are getting all the hospitals
t/.)ge'clher to develop protocols and procedures for transferring
peopie.

One good example is Dallas where the public facility there, Park-
land Memorial, has worked with other hospitals in the community.
Thegehave a 24-hour hot line which any hospital can call and de-
scribe the patient they want to transfer.

The hot line is staffed by a nurse who reviews the symptoms and
8o forth, talks to doctors and makes the decision to accept or refuse
the transfer. This hot line speeds along the process and makes it
more uniform. Also, the conversations on the hot line are tape re-
corded so there is a permanent record of every single conversation
and every single transfer.

They have found that while there has been a great improvemeni
in the number of inappropriate transfers—they feel there is about
90 percent compliance with their procedures—they still receive
many stabilized patients who are transferred for economic reasons.

Also, a number of;geople still die shortly after arrival, but the
situation has improved over what it used to be.

Mr. Weiss. Florida had a regional agreement among five or six
hospitals for emergency treatment and care of patients. It broke
down because apparently some of the hospitals felt that not all the
other hospitals were taking their fair share, and the whole thing
disintegrated. I think it underscores that you really need to have
mutual agreements, that y~u need to have strong legislation at the
State or Federal level.

\t?s'hat? has been your experience with HHS on complaint investi-
gations?

Ms. WaxMaN. As I stated in my testimony, lawyers hesitate to
use the process. Under the COBRA statute, as far as I know, of the
complaints that have been filed, no one has heard any response.
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That is not correct. Someone recently did get a letter stating “we
have received your complaint” and no other followup.

But mostly lawyers never hear back at all. Of course, our experi-
ence in the past with the agency, with OCR—and this committee
has looked into that quite extensively, I know—has been that the
processes are so extremely slow, even when one division of the
agency must look at the problem. Lawyers just don’t feel it is
worth the bother to send in a complaint to the agency.

Mr. Weiss. Thank you. Mr. Green, I just want to comment that

our friend was very lucky to have a friend as well versed and
owledgeable about the situation as you are. He may very well
owe hig life to you.

Mr. Lightfoot.

Mr. LicHTFOOT. Thank you, Mr. Chairman. Mr. Green, I am curi-
ous, how is your friend?

Mr. GreEN. He is a lot better now. He was transferred to Kings
County Hospital, a public hospital in Brooklyn. When h¢ was re-
leased—actually, they tried to release him from the hospital—and
we were really worried—before he was better. The staff in the hos-
pital treated him really well. But the doctors complained through-
out his stay, how does a 36-year old man have no insurance.

Su he is being treated at Kings County Hospital in Brooklyn.
Since then he has applied for Medicaid. He stayed in NYU for -
more than a month, and when he did arrive at Kings County Hos~
pital in Brooklyn, one of the nurses kind of looked at him and
said ~how were you at NYU when you don’t have any money or
insurance?

He is starting to get better now.

Mr. LicuTroor. If I interpreted your story correctly, you selected
NYU because in your opinion they had a reputation for giving good
service. But the problem was getting admitted to the hos;iital.

Not too many people woulg have thought to contact legal serv-
ices, as you did. What caused you to do that?

Mr. GreeN. As I said before, I live in Brooklyn. Often—I don’t
know how many people are aware of it—there are a lot of people
dying, and I see them dying from different illnesses, or cancer, or
whatever it is. This has been going on for years. I think Margaret
Heckler even wrote a report about it.

This is because people don’t have insurance, and these are people
who know that they cannot go to a hospital if they don’t have the
money. I think when people are really sickz the last thing on their
mind is that they are dying. They just say, “Well, I am sick.” To go
30 a doctor, you have to have at least glOO to $150 just to see a

octor.

To walk into an emerggency room, even the worst ones in Brook-
lyn, you have to have $80 to $100, just to walk in the door. I think
a lot of people know that they just can’t go to a hospital.

I have seen it. My concern was not to be turned away because I
felt if Iva went to the hospital when he was sick like this, and was
turned away, his resort would not be even to try anymore; he
would have stayed home and died.

That is why I called ahead of time to find out whicn hospitals
would not turn me away by law. Some of them could just—for
whatever reasons—-just turn you away.
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Mr. L1GHTFOOT. You are aware of this just by the circumstances
around you and you have observed this?

Mr. GReEN. | am aware of it for that reason, and over the years,
different people I know had experiences where they were turned
away. I see it happen all the time.

Alyso, I have to admit, it is one of the things I have always been
worried about. A friend of mine told me if I got sick, my chances
were better to get a $99 flight to London, where I would be treated
in a hospital. It would com.e out cheaper than going to the emer-
gency ward in most of the hospitals,

Mr. Ligutroor. Then if you get well, you would have a nice trip.
I coramend you for taking the initiative that you did, As Mr. Weiss
seid, you may very well have saved your friend’s life.

I think you alluded to it; lack of information is one of the prob-
lems for people going to hospital emergency rooms. You mentioned
that you dicg)’t see any of the Hill-Burton information posted on
the wall in the hospital. The fact that vou knew enough and were
aware enough of the situation that you did turn to legal services is
noteworthy.

Do you have any ideas or recommendations on how other people
in your commuxity could be helped, so that they would be aware of
that information and know those services are available to them?

Mr. GreeN. I think that information is needed. They are quick to
give out information on things that sometimes we don’t need. I re-
member in the past with things like food stamps, they would have
announcements on television and the radio, if you needed help it
was available. But when it came time to getting that help, no one
knew how or they always acted like it is available but no one is
coming to get it. There were tricky little laws, like you had to have
a kitchen and you had to have this or that.

The same with this information. These programs are available
and from what I understand, often the funds that they have aren’t
even used up. I can’t believe for 1 minute that half of the people
waiting at Bellvue, if they knew that they could go just three
blocks away, to NYU’s emergency room, if they knew that they
would not be turned away, they would not do it.

I don’t think NYU or half of the other hospitals in New York
want it to be known that they don’t have to turn people away.

They have contact with poor people. When they mail out checks
to people or information to poor people, they could put that infor-
mation right in that envelope. It wouldn’t hurt. There are a lot of
public service things that could be done which wouldn’t take much
money at all—just the letters that the Government mails out, they
could put in information.

Those are just off my head, but it is definitely important that
people know this. I would say statistically, if you look at the
amount of people who are dying, they are not dying because they
are that sick. The things that they often die from—for example, tu-
berculosis—I mean, Iva could have died from this, and it is some-
thing that is so treatable.

I think a high percentage of things that people really die from
a}x;e easily treated, and if people know that, they could go and get
the service.
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Mr. Licutroor. Ms. Waxman, you mentioned that Texas has a
very strong State law. I lived there for about 6 years, and an1 some-
what familiar with the State. Do you know what motivated Texas
to put that law in place? I don’t.

Ms. WaxmaN. My understanding is that the Parkland Memorial
Hospital, the major public facility in Texas, was faced with a very
difficult situation of incredibly increased numbers of people being
dumped on them, both unstable patients and patients in stable con-
ditions. Parkland has a very strong administrator who made that
factb lknown to the public, and then the legislature addressed the
probicm.

The administration in Texas also reviewed the law that they cre-
ated and put into place some very good regulations.

Mr. LiGHTFOOT. Are you relatively hagpy with it? If we are going
to pick out a mode! law * r other States to look at, would you rec-
ommend the Texas statuie?

Ms. WaxMaN. I would also make some improvements to the
Texas law. It goes farther than the Federal law, but there are a
number of things that I think they are finding that would be im-
provements in their own law.

Interestingly enougl, out of the 33 complaints that the HHS has
received to date on the COBRA provision, I think 23 of them are
from Texas. That indicates to me that the Texas law is working
Letter than the Federal law in that either people know that it is
there, or there is some attention to it so people know they can com-
plain. Maybe it is the memo of transfer that I mentizned, or the
recorded transfer information that allows people to be aware of the
possible complaints.

It can’t be a coincidence that so many of the complaints that
even made it into the Federal agency have come from Texas. I
think it has to have something to do with their State law.

Mr. LicuTrooT. With the chairman’s permissicn, and I am not
trying to put you on the spot here—would you submit a letter to
the committee with your recomendations on the Texas law and
what improvements you would make to that so we would have it in
writing?

Ms. WAxMAN. Yes, I will. Thank you for inviting me to do that.

[The letter follows:]
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Honorable Ted Welss, Chair

Honorable Jim Lightfoot, Ranking
Minority Member

Committee cn Government Operations

Human Resources and Intergovernme.:tal Relations
Subcommittee

B372 Rayburn HOB

Washington, pCc 20515

Dear Congressmen Welss and Lightfoot:

Thank you so much for the opportunity to testify before
your subcommittee on the subject of patient dumping. The
hearing afforded the people who are concerned with the problem
an excellent opportunity to explain the problem and the need
for reform.

You asked me to make suggestions ,or changes in the federal
law and to review the Texas law to determine what changes could
improve that law also. The Texas statute was passed before the
federal law and, and I understand it, served as model for it.
Therefore, the same major provisions are in both laws. However
Texas has weitten regulations which go beyond the statute to
make some Specific requirements on facilities. For example,
Texas regulations provide that transfers "may not be predicated
upon arbitrary, capriclous or unreasonable discrim.nation based
upor race, religion, national origin, age, sex, physical
condition or economic status.” also, the regulations require
that a "Memorandum of Transfer” containing pertinent
information about the patient, his or her condition and the
circumstances of the cransfer be completed, signed by the
transferring physician and sant with each patient who is
transferred. HCFA has not as yet proposed reqgulations, but
judging by what HCFA officials told you before the hearing,
thiy are not proposing any requirements comparable to the ™2xas
rules,

California has recently passed an "emergency room” sStatute
which the Governor signed into law on September 27, 1987. It
is more comprehensive than other state laws and may provide you
with guidance for improvements in the federal law. I've
attached it, in {ts entirety, for you.
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At your request I have compiled a list of sugesstions for
improvements in the federal law. They are all based on
problems that have been brought to my attention by lawyers from
around the country whose clients have had difficulty obtaining
emergency care. I have cited sections of the Callifornia law"to
illustrate how one state dealt with a number of problems.

My suggestions are as follows:

1. Reguire That Appropriate Transfer Rules Apply to All
Translers

‘The statute currently allows hospitals to either
stabilize or transfer the individual in question. ‘The
original intent was also to require an appropriate transfer
after the patient Is stabilized. The following underlined
changes in the statute would accomplish the orlginal {nterc:

" (b) NECESSARY STAB..LIZING TREATMENT rOR EMERGENCY
CONDITIONS AND ACTIVE LABOR.=-
" (1) IN GENERAL.~~If any individual (whether or
not eligible for benefits undzcr this title) comes
to a hospital and the hosplital determines that
the individual has an emergency medical condition
or is in active labor, the hospital must provide
at a_minimum either--
“¥{2) within the staff and facilicies
available at the hospital, for snch fur“her
nedical examination and such further med.‘al
examination and such treatment as may bte
required to stabilize the medical condition
or to provide for treatment of the labor,
and/or
*{B) Tor transfer of the individual to
another medical facility in accordance with
subsection (c).

2. Include a Provision to Prohibit Discrimination_in_the_

The California statute, which is a good 1del, reads
as follows:

{b) In no event shall the provision of emexgency
services and care be based upon, or affected by, the
person's race, ethnicity, religion, national origin,
citizenship, age, sex, preexisting medical condition,
physical or mental handicap, insurance status,
economic status, or ability to pay for medical

. services, except to the extent that a circumstance
such as age, sex, preexisting medizal condition, or
physical or mental handicap is medically significant
to the provision of appropriate medical care to the
individualc

* Drinted.at the end of this lettek.
2
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Reguire That Emergency Services Be Rendered Before_the_

Person!s_API11ty to Pay is Determined”

We often hear of patients who must disclose their
insurance status and ability to.pay before they are
physi-~ally screened to determine the extent of their
physical condition. Many people complain that they are
gliven a "wallet blopsy"™ before they get any care eveu in
emergency situations. One way to prohibit this practice is
to incorporate the following Califorvia provision:

Emergency services and care shall be rendered
without first questioning the patient or any other
person as to his ability to pay therefor. However,
the patient or his legally responsible relative or
guardian shall execute an agreement to pay therefor or
otherwise supply insurance or credit information
promptly after the services are rendered.

Reguire That Rural Tertiary Hospitals Accept Fmergency
Patlents_From Other Hospltals

Two problems have surfaced in rural hospitals. The
first is illustrated by the McAllen, Texas Situation (see
attached article) where a tertlary hospital established a
blanket policy that it would not accept private pay or
Medicald transfers from the smaller hospitals in its area.
The practical result of this policy was that wnen a small
hospital call McAllen and wasS ref.sSed the right to transfer
the patient, an uninsurad teenager who had a bullet lodged
in his bruin, the receiving hcspital told the family to
take the Loy on their own to McAllen's emergency room.
McAllen could not then turn the boy away. The hospital
finally sent the boy in an ambulance and his family
followed in tleir car. He was ultimately admitted to
McAllen but because SO much time had elapsed, he could not
be saved.

Please consider a stwcutory change which would require
ter’ iary hospitals in rural areas to accept patients from
smaxl, unequipped hospitals.

Regui 2 That Physicians Who Are "On_Call® to Emergency
Rooms_Respond_to_Calls_Regardless_of_the_ Patlent's_ Abllity_
to P21

- - ,

Another problem in the rural area is the problem of
the physician who is needed to treat the emergency
condition, but will not come into the hospital because the
patient has no insurance. We have heard from advocates who
have complained that their clients have walted for hours
unseen by any professional until a doctor comes to the
hospital for his or her regular shift.
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The following is California's solution to this problem:

(Elach hospital shall require that, as a
ccadition of staff privileges, physicians who serve on
ar "on-call® basis to the hospital's emergency room
cannot refuse to respond to a call on the basis of the
paztient's race, ethnicity, religion, national origin,
citizenship, age, sex, preexisting medical condition,
physical or mental handicap, insurance status,
economic status, or ability to pay for medicali
services except to the extent that a circumstance
such as age, sex, preexisting medical condition, or
physical or mental handicap is medically significant
to the provision of appropriate medical care to the
individual,

6. Reguire That Notice_of This_Law_Be_Given_to_patients

Individuals do not know about their rights under the
federal statute. This is evidenced by the fact that they
do not refused inappropriate transfers, ror do they often
complain to the authorities when their rights have been
violated. .

Agiain, California dealt with this problem with the
following language:

..+[alll hospitals will inform all persons

presented %o an emergency room Or their

representatives if any are present and the person is

unable to understand verbal or written communication,

both orally and in writing, of the reasons for the ¥

transfer or refusal to provide emergency services and

care and of the person's right to emergency services ‘

and care prior to transfer or discharge without regard |

to ability to pay. Nothing in this subdivision

requires notification of the reasons for the transfer 1
\
|
|

in advance of the transfer where a person is
unaccompanied and the hospital has made a reasonable
effort to locate a representative, and becavse of the
person's physical or mental condition, notification is
not possible. All hospitals shall prominently post a ’
sign in their emergency rooms informing the public of |
their rights. Both the posted sign and written

communication concerning the transfer or refusal to

provide emergency services and care shall give the

address and phone number of the...government agencv to

contact in the event the person wishes to complain

about the hospital's conduct.

ERIC 70
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Reguire That a_"Memorandum of Transfer" Be Completed and

Sent_With_Each Transfer

In order to assure that a record of each transfer is
maintained, it is necessary to require that a “Memorandum
of Transfer" or "Transfer Summary" be completed ard sent
with each person who is transferred. Such memos are the .
basis for data on all transfers and evidence for complaints
by individuals and hospitals that are “dumped on." Texas
includes this requirement in its regulations. The
California statute requires the following:

The records transferred with the person include a
"Transfer Summary" signed by the transferring
physician which contains relevant transfer
information. The form of the "Transfer Summary"
shall, at a minimum, contain the person's name,
address, sex, race, age, insurance s%zatus, and medical
condition; the name and address of the transferring
doctor or emergency room personnel authorizing the
transfer; the time and date the person was first
presented at the transferring hospital; the name of
the physician at the receiving hospital consenting to
the transfer and the time and date of the consent; the

time and date of the transfer; the reason for -

transfer; and the declaration of the transferring
physician that the [benefit of the transfer outweighs
the risk]. Neither the transferring physician nor
transferring hospital shall be required to duplicate,
in the "Transfer Summary,"” information contained in
aedical records transferred with the person.

Require That Records Be Maintained and_Reported

To assure appropriate data collection, the California
law requires that "[A]1ll hospitals shall maintain records
of each transfer made or received including the 'Memorandum
»f Transfer'...for a period of three years." Also
California requires annual reports. The reports must
include a description of "the aggregate number of transfers
made and received according to the persoa's insurance
status and reasons for transfer."

Regu're Hospitals That Are_ "Dumped On"_to Report the
Viglations

Sometimes political considerations influence a
Zacility's or doctor's decision to report or not report
violations to the appropriate authorities. The possibility
of retribution for disclosure often prevents the disclosure
from occurring. If the law requires reporting, the
facility or physician has no choice but to provide the
appropriate information.

o7
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The California provision which addresses this problem
is ns follows:

(c) The receiving hospital, and all physicians,
other licensed emergency room health personnel at the
receiving hospital, and certified prehospital
emergency personnel who know Of apparent violations of
this article or the requlations adopted hereunder
shall, and the corresponding personnel at the
transferring hospital and *he transferring hospital
may, report the apparent v.olations to the state
department on a form prescribed by the state
department within one week following its occurrence.

I have not included excellent provisions which were
suggested to you by other witnesses. Even so, my list is
rather lengthy, and I hope comprehensive.

I am happy to discuss adapting these provisions for federal
law or in making other revisions you deem appropriate. Thank
you very much for the opportunity to provide you with my

suggestions.
Sincerely,
Wopmen——
Judith G. Waxman
Managing Attorney
H
Al
6
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CALI”ORNIA LEGISLA'IURE—1987-88 REGULAR SESSION

ASSEMBLYBILL. . . ' : No. 214

Introduced By Assembly Member Margolin

January 7, 1987

An act to amend Sectrons 1317 1798, 1798.170, 1"98 172,
1798.206, and 1798.208 of, and to add Secticns 1317. 1, 13172
1317.2a, 1317.3, 13174, 1317.5, 1317.6, 1317.7, 1317.8, 13179
1317.9a, and 1798.205 to, the Health and Safety Code, rela.mg
to’ hosprtal emergency medical treatment and patient
transfer

LEGISLATIVE COUNSEL'S DIGEST

AB 214 as amended, ,Margolin. Hospital emergency
patient transfers

Various provisions of existing law regulate hospitals and the
treatment of patients.

This bill would regulate the treatment of patients brought
to, hospital emergency rooms and the transfer of these
patlents to other medical facxhtres It would prohihit basrng an
emergency patient’s treatment on the patient’s race,
ethnicity, religion,  national origin, citizenship, age, sex,
preexisting medical condition,’ physical or mental handlcap,

-y
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insurance status, economic status, or ability | to pay for medical
services, unless the circumstances are medically significant to
the provision of appropriate medical care to that individual.
The bill would revise the definition of emergency services
and care” and “medical hazard” and define “consultation”
and “within the capability of the facility.” It would specify
conditions under which emergency medical patients may be
transferred and procedures which may be followed.

The bill would specify under what conditions a hospital is
obligated to accept the. transfer of a patient, and would
require a hospital that is unable to accept the transfer of a
patient for whom it is legally or contractually liable, to make
arrangements for the natient’s care. The bill would require
receiving hospitals which do nct accept transfers of, or make
other appropriate arrangements for, certain medically stable
patients for which they are contractually or statutorily
obligated to provide care, to be liable, as specified.

The bill would require hospitals to adopt policies and
transfer protocols consistent with the bill and a hospital’s
compliance with specified procedures would be a condition of
licensure or revocation thereof. Violators could also be fined,
as specified, for hospital violations, and taking into account
certain factors or have their emergency edical service
permits revoked. This bill would also crcate certain civil
actions, as specified, and exempt the health facility and
specified health professionals from: liability for refusing to
render emergency services under certain circumstances. The
receiving hospital, and physicians, emergency room health
personnel at the receiving hospital, and certified prehospital
emergency personnel would be required to report all
apparent violations known to them to the State Department
of Health Services for investigation. The bill would provide
that a physician shall not be prevented from exercising
professional judgment in conflict with certain state and local
regulations under specified circumstances.

Local emergency medical services agencies would also be
obligated to mandate transfer protocols, guidelines, and
agreements, as specified. These requirements would impose
a state-mandated local program on these agencies.

This bill would create new misdemeanors, thus imposing
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new duties upon local law enforcement agencics, thereby
constituting a state-mandated local program.

This bill would also provide that the Governor shall reque-t
the federal government to credit certain monetary penalties
against subsequent penalties assessed by the federal
government and require the department to take certain
actions to ensure that a specified cumulative maximum limit
of fines assessed under state and fedcral law is not exceeded.

Under existing law, the medical direction and management
of an emergency medical services system on the local level is
under the control of the medical directc- of the local
emergency medical services agency.

This bill would establish procedures for the medical
director of a base station who questions the medical effect of
a policy of a local emergency medical services agency to have
a hearing on the matter.

This hearing procedure would impose a state-mandated
local program. . :

The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated
by the state. Statutory provisions estabiish procedures for
making that reimbursement, including the creation of a State
Mandates Claims Fund to pay the costs of mandates which do
not exceed $500,000 statewide and other procedures for
claims whos. statewide costs exceed $500,000.

This bill would provide that for certain costs no
reimbursement is required by this act for a specified reasor.

Moreover, the bill would provide that no reimbursement
shall be made from the State Mandates Claims Fund for other
costs mandated by the state pursuant to this act, but would
recognize that local agencies and school districts may pursue
any available remedies to seek reimbursement for those other .
costs. :

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

92 80
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The people of the State of California do cnact as follows:
SECTION L Secnon 1317 of the Health and Safety

.Code is amended to read:

1317. (a) Emergency services and care shall be
provided to any person requesting services or care, or for
whom services or care is requested, for any condition in
which the person is in danger of loss of life, or serious
injury or illness, at any health facility licensed under this
chapter that maintains and operates an emergency
department to provide emergency services to the public
when the health facility has appropriate facilities and
qualified personnel available to provide the services or
care.

(b) In no event shall the provision of emergency
services and care be based upon or affected by, the
person’s race, ethnicity, -cligion, national origin,
citizenship, age, sex, preex1st1ng medical condition,
physical or mental handlcap, insurance status, economic
status, or ability to pay for medical services, evcept to the
ext-nt that a circumstance such as age, sex, preexxstmg
medical condition, or physical or mental handicap is
medically significant to the provision of appropriate
medical care to that individual.

(c) Neither the health facility, its emp.oyees, nor any
physician, dentist, or podiatrist shall be held liable in any
action arising out of a refusal to render emergency
services or care if reasonable care is exercised in
determining and treating the condition of the person, or
in determining the -  ~priateness of the facilities, the
qualifications and a\ aity of personnel to render the
services.

(d) Emergency services and care shall be rendered
without first guestioning the patient or any other person
as to his ability to pay therefor. However, the patient or
his legally responsible relaive or guardian shall execute
an agreement to pay therefor or otherwise supply
insurance or credit information promptly after the
services are rendered. |

(e) If a health facility subject to this chapter does not

92 "100
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maintain an' emergency department, its employees shall
nevertheless exercise reasonable care to determine
whether an emergency exists aad shall direct the persons
seeking emergency care to a nearby facility v/hich can
render the needed services, and shall assist the persons
seeking emergency care in obtaining the services,
including transportation services,. in every way
reasonable under the circumstances:

(f) No act or omission .of any rescue team-establishea
by any health facility licensed under this chapter, or
operated by the federal or state government, a-county, or
by the Regents of the University of California, done or
omitted while atteinpting to resuscitate any person who
is in immediate danger of loss of life shall impose any
liability upon the health facility, the officers, members of
the staff, nurses, or employees of the health facility,
including, but not limited to, the members.of the rescue
team, or upon the federal or state government or a
county, if good.faith-is exercised.

(g) “Rescue team,” as used in this section, means a
special group of physicians and surge uns, nurses, and
employees of a health facility who have been trained in
cardiopulmonary resuscitation and have been designated
by the health facility to attempt, in cases of emergency,
to resuscitate persons who are in immediate danger of
loss of life.

(h) This section shall not relieve a health facility of any
duty otherwise imposed by law upon the-health facility
for the designation and training of members of a rescue
tearn or for the provision or maintenance of equipment
to be used by a rescue team. - .

SEC. 2. Section 1317.1 is added to the Health and
Safety Code, to read:

1317.1. Unless the context otherwise requires, the
following definitions shall control the construction of this
article:

(a) “Emergency services and care” rreans medical
screening, exar...nation, and evaluation by a physician, or,
to the extent permitted by applicable law, by other
appropriate personnel under the supervision of a,
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physician, to determine if an emergency medical
condition or active labor exists and, if it does, the care,
treatment, and surgery by a physician necessary to
relieve or eliminate the emergency medical condition,
within the capability of the facility.

(b) “Emergency medical condition” means a medical
condition manifesting itself by acute symptoms of
sufficient severity (including severe pain) such that the
absence of immediate medical attention could reasonably
be expected to result in any of the following:

(1) Placing the patient’s health in serious jeopardy.

(2) Serious impairment to bodily functions.

(3) Serious dysfunction of any bodily organ or part.

(c) “Active labor” means a labor at a time at which
either of the following would occur:

(1) There is inadequate time to effect safe transfer to
another hospital prior to delivery.

(2) A transfer may pose a threat to the health and
safety of the patient or the unborn child.

(d) “Hospital” means all hospitals with an em: 3ency

‘department licensed by the state department.

(e) “State department” means the State Department
of Health Services.

(f) “Medical hazard” means a material deterioration
in medical condition in, or jeopardy to, a patients’
medical condition or expected chances for recovery.

(g) “Board” means the Board of Medical Quality
Assurance. ’

(h) “Within the capability of the facility” means those
capabilities which the hospital is required to have as ¢
condition_of its emergency medical services permit anc
services specified on Services Inventory Form 7041 filed
by the hospital with the Office of Statewide Health
Planning and Development. ’

(i) “Consultatioir” means the rendering of an opinion,
advice, or prescribing treatment by telephone and, when
determined to be medically necessary jointly by the
emergency and specialty physicians, includes review of
the patient’s medical record, examination, and treatment
of the patient in person by a specialty physician who is
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qualified to give an opinion or render the necessary
treatment in order to stabilize the patient.

SEC. 3. Section 1317.2 is added to the Health and
Safety Code, to read:

13172. No person needing emergency services and.
care may be transferred from a hospital to another
hospital for any nonmedical reason (such as the person’s
inability to pay for any emergency service or care) unless
each of the follewing conditions are met:

(a) The person is examined and evaluated by a
physician including, if necessary, consultation prior to
transfer. :

(b) The person has beer provided with emergency
services and care such that i. can be determined, within
reasonable medical probability, that the transfer or delay
caused by the transfer will not create a medical hazard to
the person.

(c) A physician at the transferring hospital has notified
and has obtained the consent to the transfer Ly a
physician at the receiving hospital and confitmation by
the receiving hospital that the person meets the hospital’s
admissions criteria relating to appropriate bed,
personnel, and equipment necessary to treat the person.

(d) The transferring hospital provides appropriate
personnel and equipment which a reasonable and
prudent physician in the same or similar locality
exercising ordinary care would use to effect the transfer.

(e) All the person’s pertinent medical records and
copies of all the appropriate diagnostic test results which
are reasonably available are transferred with the person.

(f) The records transferred with the person include a
“Transfer Summary” signed by the transferring
physician which contains relevant transfer information.
The form of the “Transfer Summary” shall, at a
minimurmn, contain the person’s name, address, sex, race,
age, insurance status, and medical condition; the name.
and address of the transferring doctor or emergency
room personnel authorizing the iransfer; the time and
date the person was first presented at the transferring
hospital; the name of the physician at the receiving
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hospital consunting to the transfer and the time and date
of the consent; the time and date of the transfer; the
reason for the transfer; and the deciaration of the
transferring physician that the transferring physician is
assured, within reasonable medical probability,.that the
transfer creates no medical hazard to the patient. Neither
the transferring physician nor transferring hospital shall
be required to duplicate, in the “Transfer Sumnmary,”
information contained in medical records transferred
with'the person.

(g) The transfer conforms with regulaticns established
by the state départment. These regulations may
prescribe minimum protocols for patient transfers.

(h) Nothing in this section shall apply to a transfer of
a patient for medical reasons.

(i) Nothing in this section shall prohibit the transfer or
discharge of a patient when the patient or the patient’s
representative requests a transfer or discharge and gives
informed consent to the transfer or discharge against
medical advice.

SEC. 4. Section 1317.2a is added to the Health and
Safety Code, to read: ‘

1317.2a. (a) A hospital which has a legal obligation,
whether imposed by statute or by contract to the extent
of that contractual obligation, to any third >aity payor,
including, but not limited to, a health maintenance
organization, health care service plan, nonprofit hospital
service plan, insurer, or preferred provider organization,
a county, or an employer to provide care for a patient
under the circumstances specified in Section 1317.2 shall
receive that -patient to the extent required by the
applicable statute or by the terms of the coniract, or,
when the hospital is unable to accept a patient.for whom
it has alegal obligation to provide care whose transfer will
not create a medical hazard as specified in Section 1317.2,
it shall make appropriate arrangements for the patient’s
care.

{(b) A county hospital shall accept a patient whose
transfer will not create a medical hazard as specified in
subdivision (b) of Section 1317.2 and who is determinzd

30
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by the county to be eligible to receive health care
services required under Part 5 (commencing with
Section 17000) of Division 9 of theé Welfare and
Institvtions Code, unless the hospital does not have
appropriate bed capacity, medical personnel, or
equipment required to providz care to the patient in
accordance with accepted medical practice. When a
county hospital is unable for any of these reasons to
accept a patient whose transfer will not create a medical
hazard as specified in subdivision (b) of Section 1317.2, it
shall make appropriate arrangements fur the patient’s
care. The obligation to make appropriaterarrangements
does not mandate a level of service or payment, does :.ot
modify the county’s obligations under Part 5
(commencing with Section 17000) of Division 9 of the
Welfare and Institutions Code, and dees not create a
cause of action os limit a county’s flexibility to manage
county health systems within available resources, but this
flexibility shall not diminish a county’s responsibilities
under Part 5 (commencing with Section 17000) of
Division 9 of the Welfare and Institutions Code or the
requirements contained in Chapter 2.5 (commencing
with Section 1440).

(¢) When a patient is transferred pursuant to
subdivision (a), the receiving hospital shall provide
personnel and equipment reasonably required in the
exercise of good medical practice for the care of the
transferred patient.

(d) Any third-party payor, including, but not iimited
to, a health maintenance organization, health care
service plan, nonprofit hospital service plan, insurer,
preferred provider organization, or employer which has
a statutory or contractual obligation to provide or
indemnify emergency medical services on behalf of a
patient shall be liable, to the extent of the contractual
obligation, for the reasonable charges of the transferring
hospital and the treating physicians for the emergency
services provided pursuant to this article, except that the
patient shall be responsible for any deductible or
copayment obligation. Notwithstanding this section, the
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liability of a third-n«s*v payor which has contracted with
health care.. - 5 for the provision of these
emergendy s .all be set by the terms of that
contract. notw:msra:dmg this section, the liability of a
third-party payor that'is licensed by the Insurance
Comunissioner or the “ ommissioner of Corporations and
has a contractual obligation tc ‘provide or indemnify
emergency medical services shall be determined in
accordance with the terms of that contrac* and shall
remain under the sole jurisdiction of that licensing
agency.

{e) A hospital which has a legal obligation to provide
care for a patient as specified by subdivision (a) of
Section 1317.2a, to the extent of its legal obligation,
imposed by statute or by contract to the extent of that
contractual obligation and which does not accept transfer
of, or make other appropriate arrangements for,
medically stable patients in violation of this article or
regulations adopted pursuant thereto shail be liable for
the reasonable charges of the transferring hospital and
treating physician for providing services and care which
should have been provided by the receiving hospital.

(f) Subdivisions (d) and (e) do not apply to county
obligations under Sec,uon 17000 of the Welfare and
Instutitions Code.

(g): Nothing in this section shall be interpreted to
require a hospital to make arrangements for the care of
a patient for whom the hospital does not have a legal
cbligation to provide care.

SEC. 5. Section 1317.3 is added to the Health and
Safety Code, to read:

1317.3. (a)‘ As a condition of licensure, each hospital
shall adopt, in consultation with the medical staff, policies
and transfer protocols consistent with this article and
regulations adopted hereunder.

(b) As a condition of licensure, each hospital shall
adopt a policy prohibiting disciimination in the provision
of emergency services and care based on race, ethnicity,
religion, national origin, citizenship, age, sex, preexisting
medical condition, physical or mental handicap,
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insurance status, economic status, or ability to pay for
medical services, except to the extent that a circumstance
such as age, sex, preenisting medical condition, or
physical or mental handicap is medically sigrificant to
the provision of appropriate medical care to that
individual.

(c) As a con “ion of licensure, each hospital shall
require that, as a condition of staff privileges, physicians
who serve on an “on-call” basis to the hospital’s
emergency room cannot refuse to respond to a call on the
basis of the patient’s rdce, ethnicity, religion, national
origin, citizenship, age, sex, preexisting medical
condition, physical or mental handicap, insurance status,
economic status, or ability to pay for medical services,

- except to the extznt that a circ'.. sstance such as age, sex,
* preexisting medical conditio,, or physical or mental

handicap is medically significant fo the provision of
appropriate niedical care to that individual. I a contract
between a physician and hospital for the provision of
emergency rooim coverage presently prevents the
hospital from imposing those conditions, the conditions

shall be included in the contract as soon as is legally

permissible. Nothing in this section shall ba construed as
requiring that any physician serve on an “on call” basis.

(d) Asa condition oflicensure, all hospitals will inform
all persons presented to an emergency room or their
representatives if any are present and the nerson, is
unable to understand verbal or written cornmunication,
both orally and in writing, of the reasons for the transfer
or refusal to provide emergency services and care and of
the person’s right to emergency services and care prior
to transfer or discharge without regard to ability to pay.
Nothing in this ubdivisior: requires notification of the
reasons for the transfer in advance of the transfe where
a person is unaccompanied and the hospital has made a
reasonable effort to locate a representative, and because
of the person’s physical or mental. condition, notification
is not possible. All hospitals-shall prominently post a sign
in their emergency rooms informing the public of their
rights. Both the posted sign and written communication

{

83 -




78

AB 214 ' —12—

R N G AR~ ©®-10 Utk L1

concerning the transfer or refusal to provide emergenc
services and care shall give the address of the stat
department as the government agency to contact in th
event the person wishes to complain about the hospital
conduct. .

(¢) Ifahospital does not timely adopt the policies an
protocols required in this article, the hospital, in additic
to denial or revccation of any of its licenses, shall 1
subject to a fine not to exceed one thousand dolla
($1,000) each day after expiration of. 60 days’ writte
notice from the state department that the hospital
policies or protocols required by this article ar
inadequate unless the delay is excused by the stat
department upon a showing of good and sufficient caur
by the- hospital. The notice shall include a detaile
statement of the state department’s reasons for i
determination and suggested changes to the hospita
protocols which would be acceptable to the stai
department. .

{f) Each hospital’s policies and protocols required
or under this article shall be submitted for approval to t!
state department within 90 days of the state departme.x
adoption of regulations under this article.

'SEC. 6. “ Section 1217.4 is added to the Health ar
Safety Code, to read: .

13174. (a) All hospitals shall maintain records -
sach transfer made or rcoeived, including th
“Memorandum of Transfer” described in subdivision (g

" of Section 1317.2, for a period of three years.

(b) All hospitals making or receiving transfers shall f

 with the state department annual reports on for
2 prescribed by the state department which shall desc -ii

the aggregate number of transfers made and receive
according to the person’s insurance status and reasons
transfers. .

(c) The receiving hespital, and all physicians, oth
licensed emergency rcom health personnel at tl
receiving hospital, and certified prehospital emergen:
personnel who know of apparent violations ¢f this artic
or the regulations adopted hereunder shall, and tl

84
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corresponding personnel at the transferring hospital and
the transferring hospital may, report the apparent
violations to he state department on a form prescribed
by the state department within one week following its
occurrence. The state department shall promptly send a
copy of the form to the hospital administrator and
appropriate medical staff committee of the transferring
hospital and the local emergency medical services .
agency unless the state department concludes that the
complaint does not allege facts requiring further
investigation, or is otherwise unmeritorious, or the state
department concludes, based-upon the circumstance of
the case, that its investigation of the ellegations would be
impeded by disclosure of the form. When two or more
persons required to report jointly have knowledge of an
apparent violation, a single report may be made by a
member of the team selected by mutual agreement in
accordance with hospital protocols. Any indivirlual,
required to report by this section, who disagrees with the
proposed joint report has a right and duty to separately
report. A failure to report shall not subject the individual
or institution to the penalties set forth in Section 1317.6.

(d) No hospital, government agency, or person shall
retaliate against, penaliZe, institute a civil action against,
or recover monetary relief from, or otherwise cause any
injury to a physician or other personael for reporting in
good faith an apparent violation of this article or the
regulations adopted hereunder to the state department,
hospital, medical staff, or.any other intérested party or

-government agency.

(e) No hospital, government agency, or person shall
retaliate against, penalize, institute a civil action against,
or recover monetary relief from, or otherwise cause any

“injury to a physician who refused to transfer a patient

when the physician determines, within reasonable
medical probability, that the transfer, or a -lay caused by
the trans er, will create 2 medical hazard to the person.

(f) Any person who violates. subdivision (d) or (e) is
subject to a civil money penalty of no more than ten
thousand dollars ($10,000). The remedy specified in this
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section shall be in addition to any other remedy pre sided
Ly law.

(g) The state department shall on an annual basis
publish and provide to the Legislature a statistical
summary by, county on the extent of econor-ic trinsfers
of emergency patients, the frequency of medically
hazardous transfers, the insurance status of the patier:
populations being transferred and all violations finzily

.determined by the state department describing the

r >ture of thie violations, hospitals involved, and the action
taken by the state department in response. These
summaries shall not reveal the identity of individual
persons transferred.

(h) Proceedings by the state department to-img nse a
fine under Section 1317.3 or 13176, and proczedings by
the board to impose a fine under Section 1317.6, shall be
eondueted in aceordance with the previsions of Ghapter
5 {eom 1eneing with Seetion 11500} of Part : of Divisien
3 of Fitle 8 of the Government Gede: conducted as
follows:

(1) . If a knsnital desires to contest a proposed fine, the
hospital shall, within 15 business day’s after service of the
noticé of proposed fine, notify the directo. ‘in writing of
its intention to contest the prop rsed fine. If requested by
the hospital, the director or the director’s designee, shall
hold, within 30 business days, an informal conference, at
the conclusion of which he .or she may affii:n, modify, or.
dismiss the proposed fine. If the director or the director’s
designee affirms, modifiés, or dismisses the proposed fine,
he or she shall state with particularity in writing his or her
reasons for that action, and shall inmediately transmit a
copy thereof to the 'k Oital. If the hospital desires to
contest.a determination, the hospital shall inform the
director in writing within 15 business days after it
receives the decision by the director or director’s
designee. The hospital shall not be required to request an
informal conferencée to contest a proposed fine as
provided in this section. If the hospital fails to notify the
director in writing that it intends to protest the proposed
fine within the times specified in this subdivision, the

92 -280
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- proposed fine shall-be deemed a final order of the state

department and ‘shall not be subject to further
administrative review.

(2) If a hospital notiSes the director that it :ntends to
contest a proposed fine, the director shall immediately
notify the Attorney General. Upon notification, the
Attorney Gen. :al shall promptiy take all appropriate
action to enforce the propcsed fine in a court of
competent jurisdiction for the county in which the
hospital. is located.

(3) If a judicial proceeding is prosecuted under the
provisions of this section, the state department shall have
the burden of establishing by a preponderance of the
evidence that the alleged facts supporting the proposed
fine occurred, that' the alleged facts constituted- a
violation for which a fine may be assessed under Section
1317.3, 13174, or 1317.6, and that the proposed fine is
appropriate. The state department shall also have the
burdeit of establishing by a preponderance of the
evidence that on appeal the assessment of the proposed
fine would be upheld. If a hospital timely notifies the
state department of its decision to contest a proposed
fine, the fine shall not be due xnd payable unless and until
the judicial proceeding is terminated in favor of the state
department.

(4) Actions brought under the provisions of this
section shall be set for trial at the earliest possible date
and shall take precedence on the court calendar over all

‘other cases except matters to which equal or superior

precedence is specifically granted by law. Times for
responsive pleading and for hearing the proceeding shall
be set by the judge of the court with the object of
securing a decision as to subject matters at the earliest
possible time.” .

(5) If the proposed fine is dismissed or reduced, the
state department shall take action immediately to .nsure
that the public records reflect in a prominent manner
that the proposed fine was dismissed - reduced.

(6) In lieu of 2 judicial proceeding, the state
department and :ne hospital may jointly elect to submit

87 2 %0
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the matter to binding arbitration. The parties shall agree,
upon an -arbitrator designated from the American
Arbitration Association in accordance with the.
association’s established~ rules and procedures. The
arbitration hearing shall be <et within 45 days of the
parties’ joint election, but in no event less than 28 days
from the date of seiection of an arbitrator. The arbitrator
hearing may he continued up to 15 days if necessary at
the arbitrator’s discretion. The decision of the arbitrator
shall be based upon substantive law and shall be binding
on all parties, subject to judicial review. This review shall
be limited to whether there was substantial evidence to
support the decision of the ..rbitrator.

(7) Proceedings by the board to impose a fine under
Section 1317.6, shall be conducted in accordance with the
provisions of Chapter 5 (commencing with Section
11500) of Part 2 of Division 3 of Title 2 of the Government
Code. :

- SEC. 7. Section 13175 is added to the Health and
Safety Code, to read: :

i317.5. (a) All alleged viclations of this article and
the regulations adopted hereunder shall be investigated
by the state department. The stwte department, with the
agreement of the:local EMS agency, may refer violations
of this article to the local EMS agency for investization.
The investigation shall be conducted pursuant to
procedures established by the state department and shal)
be comrleted 1.0 later than 60 days after the report of
apparent violaticn is received by the state department.

(b) At the conclusion of its irvestigation, the state
department or the local EMS ager.:y shali refer any
alleged violation by a physician to a board of medical
quality assurance unless it is determined that the
complaint is without a reasonable basis.

SEC. 8. Section 1317.6 is added to the Health and
Szlety Code, to read: *

1317.6. ‘a) Hospitals found by the state department
to have committed, or to be res;onsible for, a violation of
the provisions of this article or the regula.ions adopted
hereunder may e..ch be fined by the state department in

88




O 00~ O UL i G DD =

83

1T — - .AB 214

an amount not to exceed twenty-five thousand dollars
($25,000) for each hospital violation. However, with .
respect to licensed physicians, the board shall have sole
authority to impose a fine. Fines imposed under this
section shall not be cumuilative. .

(1) In determining the amount of the fine for a
hospital violation, the state department shall take into
account all of the following:

(A) Whether the violation was knowing or
unintentional. _ ) i

(B) Whether the violation resulted, or was reasonably
likely to résult, in a medical hazard to the patient.

(C) The frequency or gravity of the violation.

(D) Other civil fines which have been imposed as a
result of the violation under Section 1867 of the federal
Social Security Act. ' ’

It is the intent -of the Legislature that the state
department has primary responsibility for regulating the

-conduct of hospital emergency.rooras and that fines

imposed under this section shouid not be durhcated by
additional fines imposed by the federal governwent 15 a
result of the conduct which constituted a viclation of this
section. To effectuate the Legislature’s intent, the

- Governor shall inform the Secretary. of the federal

Department of Health and Human Services of the
enactment of this section and request the. federal
department to credit any penalty assessed under this
section against any subsequent civil monetary penalty
assessed pursuant to Section 1867 of the federa!l Social
Security ‘Act for the same violation. -

(2) Physicians found by the board to have committed,

2 or to be resprusible for, a violation of this article or the

regulations acupted pursuant thereto are subject to any
and all penalties which the baard may lawfully impose
and may be fined by the board in an amount not _to
exceed five thousan} dollars ($5,000) for each violation.
The board may impose fines when it finds any of the
following: ’ .

(A) The violation was knowing or willful.

(B) The violation was reasonably likely to result in a

8‘9 : . 92 310
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medical hazard. a
(C) There are repeated violations. I
The board shall take into account all of these factors

when determining the amount of the fine. Fines imposed

under this paragraph shall not duplicate federal fines, and
the board shall credit any federal fine against fines
imposed under this paragraph.

(3) There shall be a cumulative maximum limit of
thirty thousand dollars ($30,000) in fines assessed against
either physicians or hospitals under this article and under
Section 1867 of the federal Socia® Security Act for the
sam. circumstances. To effectuate this cumulative
maximum limit, the state department shall do both of the
following: “ .

(A) hs to state fines assessed prior to the final
conclusion, including judicial review, if available, of an
action against a hospital by the federal Department of
Health and Human Services under Section 1867 of the
federal Social Security Act, (for the same circumstances
finally deemed to have been a violation of this article or
the regulations adopted hereunder, because of the state
department action authorized by this article), remit and
return to the hospital within 30 days after conclusion of
the federal action, that portion of the state fine necessary
to assure that the cumulative maximum limit is not
exceeded.

(B) Immediately credit against state fines assessed
after the final conclusion, including judicial veview, if
available, of an action against a hospital by the federal
Department of Health and Human Services under
Section 1867 of the federal Social Security Act, which
results in a fine against a hospital (for the same
circumstances finally deemed to have been a violation of
this article or the.regulations adopted hereunder,
because of the state department action authorized by tais
article), the amount of the federal fine necessary to
assure the cumulative maximum limit is not exceeded.

(b) Any hospital found by the state department
pursuant to procedures established by the state
department to have committed a violation of this article
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or the regulations adopted hereunder may have its
emergency medical se-vice permit revoked or
suspended by the state department.

(c) Any administrative or medical personnel who
knowingly and intentionally violates any provision of this
article, may be charged by the local district attorney with
a misdemeanor.

(d) The penalties listed in subdiviions (a), (b), and
(c), shall only be applied for violations of Section 1317,
1317.1, or 1317.2.

(e) Notification of each violation found by the state
department of the provisions of this article or the
regulations adopted hereunder shall be sent by the state
department to the Joint Commission for the
Accreditation of Hospitals, and state and local emergency
medical services agencies.

(f) Any person who suffers personal harm and any
medical facility which suffers a financial loss as a result of
a violation of this article or the regulations adopted
herennder may recover, in a civil action against the
transferring “ospital or responsible administrative or
medical personnel, damages, reasonable attorneys’ fees,
and other appropriate relief. Transferring hospitals from
which inappropriate transfers of persons are made in
violation of this article and the regulations adop*~d
hereunder shall be liable for the normal charges of the
receiving hospital for proviung the emergency services
and care which should hove been provided before
transfer. Any person potentially harme by a violation of
this article or the regulations adopted herennder, or the
local district attorney or the Attorney General, may bring
a civil action against the responsible hospital or
administrative or medical personnel, to enjoin the
violation, and if the injunction issues, a court shall awa:d
reasonable attorney’s fees. The provisions- of this
subdivision are in addition to other civil remedies and do
not limit the availability of the other remedies.

(8) Neither the health facility, its employees, nor any
physician, dentist, or podiatrist shall be liable in any
action arising out of a refusal to render emergency -
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-services .or ‘care if the refusal is based ‘on the

determination,. exercising reasonable care, that the
person is.not suffering from an emergency medical
condition, or that the health facility does not have the
appropriate facilities or qualified personnel available to
render those services. E

SEC. 9. Section 1317.7 is added to the Health and
Safety Code, to read: :

1817.7. This article shall not preempt any
governmental agencies, acting within their authority,
from regulating emergency care or patient transfers,
including the imposition of more specific duties
consistent *with the requirements of this article and its
implementing regulatios.s. Anv inconsistent
requirements imposed by the Medi-Cal program shall
preempt the provisions of this article with respect to
Medi-Cal beneficiaries. To the extent hospitals and
physicians enter into contractual relationships with
governmental agencies which impose more stringent
transfer requirements, thosé contractual agreements
shail control. .

SEC. 10. Section 1317.8 is added to the Herlth and
Safety Code, to read: T "

1317.8. ‘If any provision of this article s . =clared
unlawful or unconstitutional in any judicial action, the
remaining provisions of this chapter shall remain in
effect. -

SEC. 11. Section 1317.9 is added to the Heulth and
Safety Code, toread: . * ¢ ¥ :

1317.9. The state department shall adopt on an
emergency basis regulations to implement the provisions
of this article by July 1, 1989."

SEC. 12. Section 1317.9a is added to the Health and
Safety Code, to read: T "

1317.9a. This article shall not be construed as
repealing Section 2400 of the ‘Business and Professions
Code. Nothing in Sections 1317-tc 1317.9a, inclusive, and
Section 1798.170 shall prevent a physician from exercising
his or her professicnal judgment in conflict with any state
or local regulation promulgated under these sections, so
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long as the judgment conforms with Sections 1317,1317.1,

and 1317.2, except for subdivision (g) of Section 1317.2,
end is made in "he best interests of medieal treatment for

' the patient and acting in corapliance with thz state or

local regulations would be contrary to the best interests
of the patient. _ .

SEC. 13. Section 1798 of the Heaith and Safety Code -
is amended to read:

1798. (a) The -vedical directic:1 and management of
an emergency m< .cal se: vices system shall be under the
medical control of the medical director of the local EMS
agency. This medical cofitrol shall be maintained in the
following manner: .

(1) Prospectively by written medical policies and
procedures to provide standards for patient care.

(2) Immediately' by direct voice communication
between a certified EMT-P or EMT-II and a base hospital
emeérgency physician or an authorized registered nurse
and, in the event of temporary unavailability' of voice
communications, by utilization by an EMT-P or EMT-II
of aut’ orized, written orders and policies established
pursuant to Section 1798.4. i ’

(3) Retrospectively by means of medical audit of field
care and continuing.education. '

(b) Medical control shall be within an EMS system
which complies with the minimum standards adopted by
the authority, and which is established and implemented
by the local EMS agency. '

(c) In the event a medical director of a base station.
questions the medical effect of a policy of a local EMS
agency, the medical director of we base station shall
submit a written statement to the medical director’of the
local EMS agency reguesting a. review by a panel of
medical directors of other base stations. Upen reeeipt of
thefeques%,themediea%difeetefefaleeb}EMS'ageney
sall i ; eenvene & panel of medieal direetors of

& er base stations: Upon receipt of the request, ‘the
medical director of a local EMS agency shall withis 20
days promptly convene a panel of medical directors of
base stations to evaluate the written statement. The

93
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panel shall be composed of all the medical directors of the
base stations in the region, except that the local EN.S

"meical director may limit the panel to five member

This subdivision shall be operative only until 11
authority adopts more comprehensive regulations. that
supersede this subdivision.

SEC. 14. Section 1798.170 of the Health and Safety
Code is amended to read: .

1798.170. A local EMS agency may develop triage and
transfer protocols to facilitate prompt delivery of patients
to appropriate designated f>~*"ties within and witheut its
area of jurisdiction. Considerations in designating a
facility shall include, but shall not be limited to, the
following: .

(a) A general acute care hospital’s consistent ability to
piovide on-call physicians and services for all emergency
patients regardless of ability to pay.

(b) The sufficiency of hospital procedures to ensure
that all patients who come to the emergency department
are examined and evaluated to determine whether or nct
an emergency. condition exists.

(¢} The hospital’'s compliance with local EMS
protocofs, guidelines, and transfer agreement
requirements.

SEC. 15. Section 1798.172 of the Health and Safety
Code is amended to read:

1798.172. {a) The local EMS agency shall establish
guidelines and standards for completion and operation of
formal transfer agreements between hospitals with
varying levels of care in the area of jurisdiction of the
local EMS agency, consistent with Sections 1317 to
1317.9a, inclusive, and Section 1798. Each local EMS
agency shall solicit and consider public comment in
drafting guidelines and standards. These guidelines shall
include vrovision for suggested written agreements for
the type of patient, necessary initial care treatments,
requirements of interhospital care, and associated
logistics for transfer, evaluation, and monitoring of the
patient. . :

(b) Notwithstanding the provisions of subdivision (a),
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and in addition to the-provisions of Section 1317, a general
acute care hospital licensed under Chapter 2
(comriencing with Section 1250) of Division 2 shall not
transfer a person for nonmedical reasons to another
health facility unless that other facility receiving the
person agrees in advance of the transfer to accept the
transfer. Draft guidelines and stendards shall be the
subjeet of & publie hearing:

SEC. 16. Section 1798.205 is added to the Health and
Safety Code, to read: )

1798.205. Any alleged violations of local EMS agency
transfer protocc;}s, guidelines, or agreements shell be
investigated by the loeal EMS ageney: The investigation
shell be within 60 days after the apparent
violation i reperted: If the loeal EM. ageney shall be
evaluated by the local EMS agency. If the local EMS
agency has concluded that a violation has occurred, it
shall take whatever corrective action it deems
approp.iate within its jurisdiction, including referrals to
the district attorney under Sections 1798.206 and
1798.208, and shall notify the State Depa:tment of Health
Services that a violation of Sections 1317 to 131793,
inclusive, has occurred.

SEC. 17. Section 1798.206 of the Health and Surety
Code is amended to read:

1798.206. Any person who violates this part, the rules
and regulations adopted pursuant thereto, or county
ordinances adopted pursuant to this part governing
patient transfers, is guilty of a misdemeanor. The
Attorney General or the district attorney may prosecute
any of these misdemeanors which falls within his or her
jurisdiction. ’

SEC. 18. Section 1798.208 of the Health and Safety
Code is amended to read: )

1798.208. Whenever any person who has engaged, or
is about to engage, in any act or practice which
constitutes, or will constitute, a violation of this part, the .
rules and regulations promulgated pursuant thereto, or
local EMS agency protocols, guidelines, or transfer
agreements mandated by the state, the superior court in

95. o2




90

AB 214 -=24 —

and for the county wherein the acts or practices take
place or are about to take place may issue an injunction
or other appropriate order restraining that conduct on
application of the authority, the Attorney General, or the
district attorney of the county. The proceedings under
this section shallbe governed by Chapter 3 (commencing
wil.1 Section 525) of Title 7 of Part 2 of the Code cf Civil
_ 8 Procedure, except that no undertaking shall be required.
9~ SEC. 19. No reimbursement is required by this act
10 pursuant to Section 6 of Article XIII B of the California
11 Constitution for those costs-which may be incurred by a-
12 local agency or school distiict because this act creates a
13 new crime or infraction, changes the definition of a crime
14 or infraction, changes the penalty for a crime or
15 infraction, or eliminates a crime or infraction. '
16  Moreover, no reimbursement shall be made from the
17 State Mandates Claims. Fund pursuant to Par: 7
18 (commencing with Section 17500) of Division 4 of Title
19 2 of the Government Code for other costs mandated by
20 the state pursuant to this act. It is recognized, however,
21 that a local agency or school district may pursue any
22 remedies to obtain reimbursement available to it under
93 Part 7 (commencing with Section 17500) and any other
24 provisions of law for those other costs.
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M. LigHTFOOT. I thank all three of you for coming. <

Mr. WEiss. Mr. Sawyer. .

Mr. SAWYER. Thank you, Mr. Chairman. Clearly you describe a
circumstance where the existing Federal law is apparently insuffi-
cient to deal with the problem. It seems almost silly to me, but I
want o ask this question anyway. Whatever happened to the ethi-
cal standards of the profecsions that we now find have to be
pressed into compliance by ‘orce of law? Do they have no bearing
in the treatment of patients anymore?

Ms. Waxman. I am afraid I cannot answer that. You will have to
ask the doctors that question.

Mr. Wesss. The following panel will have some medical profes-
sionals on it.

Mr. SAWYER. A second question that perhaps goes more to your
profession. The chairman mentioned the State of Florida, where I
was a couple of weeks ago at a hearing, in which there has been
reported a pattern of dumping that was the product of a perceived
absence of liability coverage in emergency rooms.

Has there been a pattern of litigation, not so much over the
matter of mistreatment, but over the matter of nontreatment; and
are hospitals and their administrations and their physicians liable
for failure to treat? Is there a duty or obligation to deal with the
patient as they come before them, under =ven the most general
kinds of statutes.

Ms. WaxmaN. Well, certainly there are common law require-
ments that facilities treat patients, and the COBRA law-does allow
for a private right of action against hospitals. Therefore, an indi-
vidual who is harmed in this situation can directly sue the facility.

The Federal law does allow, as I said, hospitals who are dumped
on to sue, but we haven’t seen that provision actually being used.

Mr. SAwyER. I understand the problem that you described was
the relationship among hospitals within a community. But I am
surprised that there have not been more individual actions.

Ms. Waxman. I think it is as Mr. Green indicates. People don’t
know that they can sue for not being ireated. Also, if you think
about it, if you are poor and you don’t have insurance and you are
sick, how much energy do you have to sue the facility? Suing really
doesn’t take care of your problem.

We need the facilities to do what they are supposed to. It is not
enough to have this remedy be available to allow people to turn
around and sue hospitals if they don’t treat properly. It doesn’t
really solve the problem. Maybe if some people do sue, then hospi-
tals will get the idea that they are not supposed to be dumping pa-
tients; they are supposed to be following the law.

Suir}g is a remedy that most people are not that interested in
pursuing.

Mr. SAWYER. It just struck me as shocking that a hospital would
feel greater risk from trying to provide service than they would
rom refusing to try.

Ms. WAxMAN. I really think that “malpractice liability” is an-
other excuse. We will add that to Mr. Green’s long list of excuses.
Since there has been attention, particularly in the press in a
number of States on this “malpractice crisis,” we do hear of a lot of
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doctors now saying they are not going to treat poor people because
they sue more. However, this assumption is absolutely a myth.

As has been said, when you are sick and you are poor, you don’t
really have the resources or the energy to go out and sue either a

hysician or a hospital. Nor do you have the desire particularly.
Statistics bear out these facts. that the poor do not sue more. Yet
we are hearing this myth again and again. Doctors tell us, “We
won’t take poor people because they will sue us and our malprac-
tice insurance is high enough.”

It is just another on the long list of excuses, along with ‘‘we don’t
have beds,” or whatever else.

Mr. Sawyer. Thank you.

Mr. Weiss. Mr. Konnyu.

Mr. Konnyu. Thank you, Mr. Chairman. Ms. Waxman, about 4
weeks ago; I met for an extended period of time with about six or
seven hospital administrators in northern California. We discussed
a number of things, and given that there is no national health
care, the notion that patients have the “right to choose” through
the emergency care provisions was under severe attack by the ad-
ministrators.

Basically, their argument—one of them that struck me that I re-
member, is that when patients choose not to go to the public hospi-
tal designated by the system to take care of indigents who are not
on welfare, and instead go to a private hospital, the severity, that
is, the frequency of patients making such independent choices for
“emergency’’ care in nonemergency situations that would in fact
bring down the level of services that private hospitals could give
their patients. There is a limit to how much of the costs you can
transfer to those who have the insurance, and those who have the
money if they don’t have the insurance, to pay for the regular serv-
ices.

Se, Mr. Green’s anecdote becomes a conceptual one as to when
do patients have the right to shop for services, just Lecause they
are indigent?

Ms. WaxMman. First of all, in emergency situations, most patients
are not sho;éping. In New York City, you have the situation that
Mr. Green described, where you have two facilities within four
blocks of each other. But that is a very unusual situation. It exists
mainly in high density, metropolitan areas.

When somebody has a bullet in the brain, like the boy I men-
tioned in Texas, he doesn’t shop. He goes to whichever facility is
the closest.

Mr. Konnyu. I am focusing specifically on that anecdote as to
shopping, because there was a clear decision not to go to the public
hospital, which had an appropriate reputation, according to the tes-
timony. Instead, a visit was made to legal services fo find out if
there was a better place to.go and how they could get into that hos-
pital. Legal services then explained how they could get into a
better hospitai. So that is patient shogping to me.

Ms. WaxmaN. In that regard, I don’t know what was in the
minds of these particular lawyers, but from what Mr. Green said,
they went to their list of facilities which have a Federal obligation
to provide a certain amount of uncompensated care. They told him
NYU has a Hill-Burton obligation. This obligation lasts for 20
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years, and they have allocated x amount of dollars that they are
sufn)osed to give out in uncompensated care. NYU incurred that
obligation when it took money from the Federal Government. I am
assuming that that is why that lawyer said—NYU has an obliga-
tion that they have not completed for this year.

So, one, the Federal law requires that they take people in an
emergency, and this person was deemed to be in an emergency sit-
uation, and, two, if he qualifies under these Federal Hill-Burton
guidelines, then that facility has to give him uncompensated care
by virtue of the Federal obligation that it incurred.

Therefore, he wasn’t just picking any facility out of the blue; he
was picking one that was on the Hill-Burton list.

Mr. KoNNYU. What is the impact if private hospitals were re-
quired to give or. a repeated basis emergency and continuing care
until the patient was well enough to be “transferred”? The hospital
administrators told me that their ability to deliver services to
paying patients would be reduced to the extent that they can’t re-
cover cozs of uncompensated care by reaching into the pockets of
insurance companies or private-pay pockets to pay for that care.

Ms, WaxmaN. Well, two things. One is I am not sympathetic if
they have a Hill-Burton obligation that has not been fulfilied as
ggt, but I am sympathetic to the overall problem that there should

reimbursement for these people, to some degree or other.

The other problem is that sometimes these facilities don’t even
want to take people who do have reimbursement because it is not
large enough.

Mr. KoNNYU. We have that problem in California because Medi-
Cal doesn’t pay the kinds of fees that doctors and hospitals get on a
private-pay basis. In California there are a significant number of
physicians whLo refuse to treat the indigent because the State forces
them to give welfare care by underpaging them.

Ms. WaxmaN. I guess that is the debatable part. I mean, is the
amount of money they get sufficient to cover the patieuts, or is
that just another excuse? Is it that they really don’t want these
““people” here in their facility—I assume there is some of that—
and there is also, in some extremes, the legitimate reason that they
really are starting to hurt financially.

I think Mr. Stark is trying to address that particular problem, of
those hospitals who do indeed take a lot of these people who are
uninsured, by getting them some kind of relief, which, I think it is
a great idea. But we are never going to really solve the problem
unless the coverage is attached to the individual so that hospital
administrators can’t say, “I can’t ‘ake them, they are hurting me.”

Mr. Konnyu. The specific story I remember, there is a husband
and wife, a physician-couple, both OB-GYN specialists, in Califor-
nia. As you know, in California we have that $250,000 liability
limit when fyou sue doctors so that their exposure is not that great.
Yet each of them—and this was about 2 years ago—were paying
$35,000 of liability insurance, which translated, based on the
number of babies they delivered, to about $300 par baby per deliv-
ery.

I imagine that in other States where there is no liability ceilin
it is even higher. So, he was saying, how do I justify, given my hig
costs, transferring that $300 per delivery when I deliver babies for
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indigents who don’t go to the public hospital for health care? He
said that he does some because he is a person of charity and be-
lieves in that, but there is a limit to how much he is wil ing to do
gecause he has a fiscel responsibility to himself and the things that

e earns.

So there is a real conflict, not only in that couple but in society
as a whole, as to how you create national health care without
having national hzalth care. That is what we are trying to do
through other means.

Ms. Waxman. I appreciate their problem. I think that a lot of
people in their situation would say, “I can’t take indigent patients
because they will sue me,” which 1 said is not borne out by statis-
tics.

Mr. Konnyu. They have insurance, so I presume——

Ms. Waxman. Well, nobody likes to be sued even if they have in-
surance. But additionally, you say they say they have a financial
obligation to themselves or to the facility. I am not going to judge
what I think is “enough” for someone to bring into their family,
but my experience is that two physician families are doing OK fi-
nancially, given the levels of income in the country. If they have to
take a few extra poor people, I don’t feel that bad about it.

Mr. KoNNYU. Yes, but do we have the right to take from them
t,he%r services—the Government forcing it. Ycu see, that is the con-
<cept.

Ms. Waxman. The forcing, according to this Federal law is only
if the patient is in active ] Sor and delivery is imminent. If there is
not time to transfer the woman to another facility, then according
to this law, they can say—your delivery will not be for some time
and you should go to the other facility. However, if delivery is im-
‘minent, we are not going to let you deliver in the parking lot
‘which, unfortunately, happens all too frequently. They %ave a lim-
"ited obligation.

. Mr. Konnyu. Let’s go back to the original cuestion which was
with respect to patient shopping, and this anecdote. The thing that
justified it, as I best understood you, was that it was a Hill-Burton
facility that had not completed its obligation.

Now what if it was not a Hill-Burton facility and the patient
goes on an emergency basis, and insists on treatment because it is
an emergency condition even though they have the choice of going
to.the public hoepital?

Ms. WaAnMAN. They would have to take the person and care for
him until he was stabilized. I think ethics require that.

. Mr. Konnyu. So that the definition of when a person is stabilized
is the critical element.

Ms. Waxman. That is how the Federal law reads right now.

Mr. Konnyu. Sure, but the question is when is——

Ms. Waxman. Right. Ideally, I would like to say that the facility
ghould just keep the patient and give the care needed. We have one
physician that works with us that explains the definition of stabili-
‘zation this way. He says “one doctor’s stabilized is-another doctor's
Vdumg." The transfer hinges on how the doctor applies a legal
standard to a medical condition. This flexibility creates a lot of
problems. Ideally, every facility should be required to care for
people who come to their door, but there is this financial burden
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which gets us back into the circle of the mam problem with our
health care system.

Mr. Konnyu. Thank you, Mr. Chairman.

Mr. Weiss. Thank you, Mr. Konziyu.

Let me take note of and welconie to her first Learing of this sub-
committee, our newest Member in Congress, Ms. Nancy Pelosi,
from California. Welcome.

Ms. Prrosi. Thank:you, Mr. Chairman.

Mr. Wesss. Thank you for ‘your participation. Do you have any
questions at this point?

Ms. Prrost..I am afraid they may have already been asked. I do
ask unanimous consent that my opening remarks be included into
the record.

Mr. WEesss. Without objection, that will be done.

[The prepared statement of Ms. Pelosi follows:]

.~
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REMARKS

Mr. Chaivman, Members of the Suhcommittee:

I am pleased to be a part of this important hearing tnday. ‘
The problem of patlient dumping is a growing concern, and |

especially for those who are in the greatest medical need, and ‘

yet without the means to guarantee their medical treatment. It

. ’ is shock::.ng to me that individuals in our modern age could be ‘
denied the right to health based on thuir economic position. ‘

I am also quite concerned about recent reports of patients |

+  being dumped because of the nature of their illness. People who !

are dumped because they have AIDS,or someone believes that i

they have AIDS,is simply unacceptable. We need to hear what the ;
Adninistration is planning to do about this problem. |

T look forward to hearing from our witnesses and learning 1

more about the possible solutions to this grave health care crisis. 3

<

Thank you, Mr. Chairman.
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Ms. Perosi. Excuse me, Mr. Chairman. I must leave. We are
having a Banking Committee meeting.

Mr. Wess. I did say at the beginning that Members would. be
coming in and out because of other obligations.

Again, I want to express my appreciation and that of the entire -
subcurnmittee to our first.panel of witnesses. You have added ‘an
important component to our deliberations on this issue. Thank you.
We look forward to your submission; Ms. Waxman.

Ms. Waxman. Thank you, very much.

Mr. Werss. The next panel consists of Dr. Arnold Relman, editor,
New England Journal of Medicine; Dr. Arthur Kellermann, medi-
cal director, Emergency Services, the Regional Medical Center,
Memphis, TN; and Dr. David Ansell, attending physician, Division
i){ General Medicine/Primary Care, Cock County Hospital, Chicago,

We have a tradition on this subcommittee of swearing in our wit-
nesses.

[Witnesses sworn.] oo

Mr. WEiss. Let the record indicate that the responses are in the
affirmative. -

I understand, Dr. Relman, that you have a personal concern and
that you have to leave early. What we will do is listen to your testi-
mony and ask a few questions. Then we will excuse you with our
greatitude, and go on to hear the testimony of the other panel mem-

Is. .-

We have your prepared statement which will be entered into the
record in its entirety. You may proceed ¢s you see fit.

STATEMENT OF DR. ARNOLD RELMAN, EDITOR, NEW ENGLAND
JOURNAL OF MEDICINE

Dr. RELMAN. Thank you, very much, Mr. Chairman, for the op-
portunity of expressing my opinions on patient dumping and the
equity of access to health care. -

I am Arnold S. Relman, M.D., editor of the New England Journal
of Medicine, for 10 years, and a professor of medicine at the Har-
vard Medical School. '

I have been a physician for over 40 years and have practiced and
taught internal medicine in major academic medical centers for
most of my professional life. Before coming to my present post, I
served for 9 years as physician-in-chief at the hospital of the Uni-
versity of Pennsylvania in Philadelphia, where I was responsible
for ot only the in-patient medical services, but for the supervision
of large and very busy out-patient and emergency services. .

In addition, as a visiting consultant and teacher, I have had an
opportunity over the years to become familiar with the emergency
medical services of many hospitals all over the country, large and
small, public and private. My comments on medical care are there-
fore based on experience, as well as personal conviction. )

Before offering. these comments, however, I want to make it very
clear that the opinions I express do not necessarily represent the
official position of the New England Journal of Medicine, or the
Massachusetts Medical Society, which owns the journal. Neither do
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I speak for any of the institutions or organizations with which I am
affiliated.

In short, the views I offer, even though I have presented many of
them in signed editorials in the journal, are strictly my own.

In my view the practice of dumping—that is the unrequested
transfer of patients from one hospital to ancther for purely eco-
nomic reasons—is one of the saddest and most reprehensible conse-
quences of the growing crisis in the provision of health care for the
poor and uninsured.

Medical judgment and patient preference should always prevail
over economic and administrative considerations in decisions about
the movement of acutely ill or injured patients from one hospital
to another. Otherwise, much harm can result.

Urgent illnesses and injuries should be diagnosed and treated
promptly. Any doctor knows *hat. Delays can be dangerous. When
a seriously ill or injured emergency patient is transferred to an-
other hospital, there are apt to be risks and discomfort even when
the patient is thought to have been “stabilized.”

“Stabilization” is a nebulous concept in emergency care, which
assumes that appropriate initial treatment can at least relieve
symptoms and prevent or delay further deterioration of the pa-
tient’s condition, thus allowing time for carrying out more defini-
tive diagnoses, or preparing the patient for operation, or arranging
for transfer to another facility.

However, the fact is that medical predictions made soon after ad-
mission fo the emergency room are fraught with uncertainty. Medi-
cal judgment under those circumstances is even more difficult
when the emergency room medical staff is being pressured by the
hospital administrators to transfer the patient as soon as possible.
That, I might interject, speaks to the question that Mr. Sawyer
asked, what about the ethics of docturs under these circumstances?

Doctors are often under the thumb of the administrator who says
“do it, or else.”

t is why emergency transfer, unrequested by the patient, can
be justified only when there are clear and compelling medical rea-
sons for it, such as the unavailability of the necessary staff and fa-
cilities at the transferring hospital.

When medical justification is lacking, unrequested transfers of
emergency patients should be prohibited. Period.

Dumping of indigent patients is becoming more common these
days, and there is a lot of evidence to that effect, because fewer pa-
tients have hospital insurance and because most insurers, Medicare
and Medicaid included, are no longer willing to pay hospitals for
the extra costs of cross-subsidizing the care of those who are unin-
sured and those who are unable to pay for themselves.

Such patients were never welcomed at investor-owned, for-profit
hospitais, which, even before the recent change in hospital funding,
generally discouraged the admission of nonpaying patients and reg-
ularly transferred indigent emergency patients as soon as possible.

But, now the voluntary, not-for-profit hospitals are feeling new
competitive pressures to reduce costs. Many of these tax exempt,
supposedly philanthropic institutions, are also shifting their indi-
gent emergency patients to the nearest public hospital.
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This is especially true of the smaller, voluntary, not-for-profit
hospitals. The larger, tertiary care teaching hospitals are still
trying their best to provide definitive care for all emergency pa-
tients, regardless of funding. We heard a story today, which I have.
no doubt is true and illustrative of many others, which would indi-
cate that even the major tertiary care hospitals are up against the
wall and for economic reasous feel constrained to limit the number
of indigent, uninsured patients that they take in.

Nevertheless, the economic pressures on all the voluntary hospi-
tals, both large and small, are mounting and there is certainly
much less willingness now to subsidize emergency care than there
was a decade ago. E

Nearly two-thirds of the hospital care of the indigent has tradi-
tionally been ;irovided in private, voluntary hospitals. Please re-
member that. It is not the case that the public hospitals of this
country have taken care of most of the indigent, urgently ill pa-
tients—not the case at 2ll. It has always been the case that more
than half—almost two-thirds—of all the acutely ill gatients are
taken care of in the voluntary, not-for-profit, nonpublic, private
hospitals.

Therefore, the trend in funding which is making it increasingly
difficult for the voluntary hospitals to cruss-subsidize the care of
the indigent is jeopardizing the health of many poor people and.
putting greater strains on the overloaded and underfunded .re-
sources of our public hospitals. -t

Many public hospitals are now reporting increasing use of their
emergency facilities by indigent patients transferred from other
hospitals. I am sure you will hear that from Cook CountK Hospital,
and Parkland Hospital, and every other major public hospital in
the country. Reports confirm that a substantial fraction of these
patients receive substandard care before transfer and some arrive
at the receivinf hospital in worse condition than if they had been
properly attended to before transfer, or if they had not been trans-
ferred at all.

Moreover, there is evidence, I am sorry to say, that some unnec-
essary deaths result from this practics.

On the other hand, it should be ciearly recognized that some seri-
ously ill or injured patients who ought to be transferred immedi-+
ately to a tertiary facility may be unwisely held in the first hospi-
tal simply because they are insured. ‘

Some emergency patients can never be “stabilized’”’—whatever
that may mean—until they receive definitive therapy available
only in another tertiary, specialized institution.

Economic considerations of any sort should not be allowed to
delay the transfer of such patients any more than ttey should be
allowed to precipitate the hasty transfer of patients wno don’t need
to go to another hospital for adequate care.

So it works both ways. In short, medical, not economic consider-
ations, should always determine the unrequested transfer of emer-
gency patients from one hospital to another. Otherwise, grave
damage can be done and patients may not receive the standard of
care that all Americans are entitled to.

Turping now to the amendment to COBRA that was passed last
year, regarding patient transfer, I believe the intent of this legisla-
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tion is laudable, but I find it flawed in at least one important re-
spect. As I read the law, it allows purely economic or administra-
tive transfers of emergency patients once they have had “stabiliz-
ing treatment.” Only transfers of unstabilized patients are required
to have medical approval and meet the other requirements for so- . |
called appropriate transfer. |
ave already expldined, stabilization is hard to define and |
unreliable. The definition of stabilization given in subsection |
(EX4Xb) in the law is deceptively oversimplified and potentially ‘
risky to the patient. Regardless of whether appropriate initial |
treatment intended fo stabilize the patient has been given, no ‘
emergency patient should be transferred unrequested. without a |
written statement from a com%etent attending physician, certifying |
that in his or her judgment the transfer is in the best interest of ‘
the patient and explainini why. |
I think that the law should have been framed in that way; it ‘
would have been simpler. You wouldn’t have left it open to discus-
sions about what is stabilization and what is not. The law ought to 1
make clear that only if a competent physician certifies that trans- |
fer is in the patient’s best interest, should transfer be permitted. |
If a doctor insists that it is necessary, even though the patient is |
economically attractive to the hospital that he first came to, the |
patient should be transferred-~if it is in his best medical interest |
and he ggrees. |
Furthermore, the requirements for appropriate transfer as speci- ‘
fied in section (CX2) of the amendments should apply to all emer- |
gency transfers, not simply to those of unstable patients. There \
always ought to be a memo of transfer; the receiving hospital |
should always know about and agree to the transfer, and so on. |
The present version of the COBRA amendment is clearly a step |
in the right direction, as Ms. Waxman testified, and the modifica- |
tions I am suggesting would, I believe, make it even more effective ‘
and simpler to enforce. She has suggested some other modifications |
that I agree with. |
There are other ways in which Federal legislation could assure
fair treatment of indigent emergency patients, and improve the {
quality of emergency care for all patients, rich or poor. But there is |
no time to discuss them now, and I am not going to go into that
any further, unless you are interested. ‘
would prefer to use the remainder of my time to consider a |
much more basic issue that is at the root of tKe dumping problem. |
It is the issue Ms. Waxman hinted at; namely, funding of indigent |
care. We should be under no illusion about what even the most ef-
fective kind of antidumping legislation can accomplish without ade-
quate funding.
The elimination of dumping is important, of course, but it leaves |
the fundamental question untouched; who will pag for the essential |
medical care of those who have no insurance and cannot afford to |
pay for themselves? Mr. Konnyu told us that the administrators of
these private hospitals quite reasonably and rationally said they
would be destroyed economically if they were forced to treat all the ‘
emergency patients who choose to come %o their emergency rooms.
It 1s ethically essential that they meet their responsibilities to |
these patients and the law should require that they do, but we |
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can't ignore the other side of the question which says, who is going
to pay? You cannot turn your back on the question. It has been
variouslg estimated that between 30 and 40 miilion of our citizene
are in this category. How should health services for these patients
be financed in an increasingly price-sensitive and commercialized
system that leaves no room for charity or cross-subsidization?

Competitive marlets, even assuming they could operate effective-
ly in medical care, which they certainly cannot, are at best effi-
cient mechanisms for distributing goods and services according to
ability to pay, but markets give no attention to those .who don’t
have the money.

Free markets may control grices but they don’t do anything to
achieve equity, nor may I add do they contro} total expenditures,
particularly when there are third-party payers.

The present administration appears to be relying mainly on the
market in health care, however imperfectly it might work. For the
delivery of care to those 15 percent f our peopie who are now
priced entirely out of the health care market, the administration
seems to be relying on State and local agencies. State and local re-
sponses have, to date, been erratic and largely inadequate. The
States are simply not prepared, most of them, to assume the finan-
cial burden. It is the basic failure of government to provide for nec-
essary health care to the poor that is primarily responsible for the
dumping problem.

Legislation against dumping js fine as far as it goes, and I enthu-
siastically support what the COBRA amendments have tried to do,
but it doesn’t get to the heart of the matter. Without more support
for indigent care, hospitals caring for uninsured emergercy pa-
tients will be put at a serious economic disadvantage.

The heaviest burden will fall not only on the tax-supported
public hospitals, but on the private, not-for-profit teaching hospi-
tals, which constitute the major source of tertiary care in this
country and carry the main responsibility for medical education
and clinical research.

These hospitals, which receive most of the transfers of indigent
emergency patients, cannot be expected to carry this burden with-
out new funding. Although most of the free hospital care given in
the past was for emergency and obstetrical services, I would ask
you to remember that poor people also need nonemergency me<.cal
care, both in and outside the hospital.

They need at least as much care as insured patients do, and
probably substantially more.

Mr. Stark, in his opening statement, pointed out that the system
has provided in the past for about $7 billion of uncompensated care
for the uninsured and the poor. That is grossly inadequate. That
only takes care of the tip of the iceberg for urgent emergency
cases, short-term acute care and obstetrical care,

Think about it. Hospital care in this country is a roughly $200
billion item;.$7 billion is 3 percent. Poor people in' this-country who
can't afford health care are probably at least 10 to 15 percent of
the population, if not more. It is obvious that what we have been
doing in the past has been grossly inadequate, and it is getting
more inadequate because the old system is being torn apart by the
loss of the ability to cross-subsidize.

p——




102

To require that hospitals provide adequate care to all emergency
tients, regardless of their ability to pay, is a fine gesture, but it
the question of who will pay for ther., and it also leaves unan-
swered who will pay for all the other medical services the poor and
the uninsured require.

Unless we are prepared to say that we don't care sbout the
health care needs of 30 or 40 million of our citizens, we must ad-
dress these questions now. It is morally and politically unaccept-
able for the Federal Government to turn its back on this problem,
while doing all it can to reduce the Federal commitment and turn
health care over to private markets.

In my view, only a few States and iccalities san be expected to
have the resources and the social commitment tno provide adequate
care for their poor. It seems clear %0 me that this is a problem call-
ing for a national-solution. That solution will undoubtedly require
the appropriation of new tax funds.

Those who advocate competitive markets in health care and
focus on price control are not being honest with the public if they
dv not also explain that private health markets are for the insured
and the well-to-do. The uninsured, the underinsured and the poor—
and their numbers are growing ragidly-—-will need public help.

Taxes will have to replace the charity and the cross-subsidization
which formerly dealt with the problem, although as I have pointed
out, inadequately. As I see it, the question is not whether we need
more public funding of health care, but how, and in what type of
system this funding should be applied.

The Congress and the administration cannot avoid facing this
issue because the public, when it becomes aware of the ‘froblem,
will insist that Government meet its obligation to provide neces-
ea'xi.}ylmedical care to all who need but cannot afford it.

e task will be to see that this care is provided in a way that
preserves quality and is not prohibitively expensive.

In my opinion, those who are adequately insured through their
place of employment should continue to be insured in that way.
And employers not now providing health care insurance to their
emp}%'ees should be required to do so. People who are seli-em-
ployed or unemployed, but whose incomes are adequate to pay for
their own insurance should assume that responsibility.

Tax funds, in my view, should be used to buy health care for
those who cannot do it for themselves.

Federally subsidiz.d health insurance for the poor should provide
for delivery by the private sector, but the quality as well ag the
cost of the care should be carefully regulated to ensure that poor
people do not get inferior care and that they have access to the
main stream, not to separate and therefore inevitably unequal fa-
cilities.

To avoid the errors of Medicare, and they were enormous in my
opinion, Federally subsidized insurance in the future will need to
rely on_better methods of payment, and more regulation. Those
who claim that an unreglﬂafetf?ealth care market will achieve the
goals of cost control, equity and preservation of quality either don’
ur.derstand what medical care is all about, or are not being forth-
right with the public.
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We will clearly need more regulation in the future, not less.
What we must insist on, however, is that the regulation be sensible
and fair and that it reflect the views and legitimate needs of pa-
tients and providers,

In closing, I would simply make a few observations on what
needs to be done by physicians to help achieve better access at an
affordable cost. The medical profession will need to participate in
cost and quality control to a far greater extent than it has ever
done before. To make this possible, physicians’ organizations will
need to support some revision of current fee schedules and encour-
age more salaried and gr5up practice arrangements.

We will also need much more information about technology as-
sessment to help physicians make better, .more effective decisions
for their patients, and we will have to deal with the growing imbal-
ance between the numbers of specialists and generalists. We have
too many specialists and too few doctors delivering primary care,
which contributes.to the impossible cost burden that we have been
staggering under.

All this will require careful planning, field irials, demonstration
proje-ts, and much cooperation among government, doctors, and. in-
stitutional providers. It is a formidable, but by no means irpossi-
blei{agenda. We ought to waste no more time in getting on with the
task.

Thank you, very much.

[The prepared statement of Dr. Relman:follows:)
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Testimony of Dr. Arnold S. Relman before the U.S. House of
Representatives Human Resources and Intergovernmental
Relations Subcommittee of the Committee on Government
Operations, July 22, 1987.

Subject: Equity of Access. Patient Dumping

Mr, Chairman: Thank you for the opportunity of expressing
my opinions on patient dumping and equity of access.

I am Arnold s. Relman, M.D., for the past ten years
Editor of The New England Journal of Medicine, and Professor
of Medicine at .the Harvard Medical School. T have been a
physician for over forty -years and have practiced and
taught Internal Medicine in major academic medical centers
for most of my professional life. Before coming to my -
present post, I served for nine years as Physician-in-Chief
at the Hospital .of the University of Pennsylvania in phila-
delphia, where I was responsible not only for the inpatient
medical services but for the supervision of large and very
busy outpatient and emergency services. In addition, as a
visiting consultant and teacher I have had an opportunity
over the years to become familiar with the emergency medical
services of many hospitals, large and small, public and
private. My comments on medical carz are therefore based
on experience as well as personal conviction.

Before offering these comments, however, I want to make
it very clear that the opinions I express do not necessarily
represent the official position of The New England Journal-

- of Medicine or the Massachusetts Medical Society, which owns
the Journal. Neither do I speak for any of the institutions
Or organizations with which I am affiliated. 1In short, the
views I offer, even though I have presented many of them in
signed editorials in the Journal, are strictly my own.

In my view, the practice of "dumping," i.e., the un-
requested ‘transfer of patients from one hospital to another
for purely economic reasons, is ona of the saddest and most
reprehensible consequences of the growing crisis in the
provision of health care for the poor and the uninsured.

Medical judgment and patient preferences should always
prevail over economic and administrative considerations in
decisions about the movement of acutely ill or injured
patients from one hospital to another; otherwise much harm
can result. Urgent illnesses and injtries should be
diagnosed and treated promptly. Delays can be dangerous,
When a seriously ill or injured emergency patient is .
transferred to another hospital, there are apt to be risks
and discomfort, even when the patient is thought to have
been "stabilized"”. rStabilization" is a rather nebulous
concept in emergency care, which assumes that appropriate
initial treatment can at least relieve symptoms and prevent
or delay further deterioration of the patient's condition,
thus allowing time for carrying out more definite diagnosis,

i []{j}:‘ .I.i‘)
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or preparing the patient for operation, or arranging for
transfer to another facility. However, the fact is that
medical predictions made soon after admission to the
emergency room are fraught with uncertainty. Medical
judgment is even more difficult when the emergency room
medical staff is being pressured by the hospital adminis-
trators to transfer the patient as soon -as possible.

That is why emergency transfer unrequested by the
patient can be justified only when there are clear and
compelling medical reasons for it,, such as the unavail- -
ability of the necessary staff and facilities at the
transferring hospital. When medical justification is
lacking, unrequested transfers of emergency patients
should be prohibited.

Dumping of indigent patients is becoming more common,
these days because fewer patients have hospital insurance
and because most insurers -- Medicare and Medicaid included
-- are no longer willing to -pay hospitals for the extra
cost of cross-subsidizing the care of those who are
uninsured and unable to pay for themselves. Such
patients were never welcome at investor-owned for-profit
hospitals which, even before the recent change in
hospital funding, generally discouraged the admission of
non-paying patients and regular transferred indigent
emergency patients as soon as possible. But now that
private not-for-profit hospitals are feeling new competi-
tive pressures to reduce costs, many of these tax-exempt,
supposedly philanthropic institutions are also shifting
their indigent emergency patients to the nearest public
hospital. This is eSpecialiy true of the smaller voluntary
hospitals. The larger, tertiary care teaching hospitals are
still trying their. best to provide definitive care for all
emergency patients, regardless_of funding. Nevertheless, the
economic pressures on all the voluntary hospitals -- both
large and small -- are mounting,and there is certainly
much less willingness now to subsidize emergency care
than there was a decade ago.

Since nearly two thirds of the hospital care of the
indigent has traditionally been provided in private
voluntary hospitals, this trend is jeopardizing the health
of many more poor people and putting greater strains on the
overloaded and underfunded resources of our public hospitals.
Many public hospitals are now reporting increasing use of
their emexgency facilities by indigent patients transferxred
from other hospitals. Reports confirm that a substantial
fraction of these patients receive substandard care before
transfer and some arrive at the receiving hospital in worse
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condition than if they had been properly attended to
before transfer or if they had not been transferred
at all. Moreover, there is evidence that- some unnecessary
deaths result from this rractice. .

On the other hand, it should be clearly recognized
that some seriously " or injured patients who ought .
to be transferred i... diately to a tertiary care facility
may bLe unwisely held in the first hospital simply because
they are insured. Some emergency patients can never be
“stabilized" until they receive definitive therapy that
is available only in another institution. ~ Economic
considerations should not be allowed to delay the transfer
of such patients any more than they should be allowed to
precipitate the hasty transfer of patients who don't need
to go to another hospital for adequate care. -

In short medical, not economic, considerations_should
determine the unrequested transfer of emergency patients
from one hospital to another. Otherwise, grave damage can
be done and patients may not receive the standard of care
that all Americans are ‘entitled to.

Turning now to the amendment to COBRA that yas passed
last year regarding patient transfer: I believe the intent
of this legislation is laudable, but I find it flawed in
at least one important respect. BAs’'I read the law, it
allows purely economic or administrative transfers of
emergency patients once they have had "stabilizing" treat-
ment. Only transfers of unstabilized patients are required
to have medical approval and to meet tire other requirements
for a so-called "appropriate" transfer. As I have already
explained, “stabilization" is hard to define and unreliable.
The definition given in subsection (e) (4) (B) is
deceptively oversimplified and potentially risky to the
patient. Regardless of whether appropriate initial treat-
ment intended to stabilize the patient has been given, no
emexgency patient should be transferred, unrequested, with-
out a written statement from an attending physician certi-
fying that in his or her judgment the transfer is in the
best interests of the patient -- and explaining why. Fur-
thermore, the requirements for "appropriate” transfer, as
specified in subsection (¢) (2) of the amendment should
apply to all emergency transfers, not simply to those of
unstable patients.

The present version of the COBRA amendment is cleaxly
a step in the right direction, however, and the modifications
I am suggesting would, I believe, make it even more
effective and simpler to enforce. -

However, we shculd be under no illusions about what
even the most effective kind of anti-dumping legislation
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can accomplish. The elimination of dumplng is important,
but it leaves the fundamental question untouched: Who will
pay for the essential medical care of those,who have no
insurance and cannot afford to pay for themselves? It has
been variously estimated that between 30 and 40 million of
our citizens are in this category. How should health
services for these people be financed in an increasingly
price-sensitive and commercialized system that leaves no
room for charity or cross-subsidization? Competitive
markets, even assuming they could operate effectively in
medical care —-- which they certainly cannot -- are at best
efficient mechanisms for distributing goods and services
according to ability to pay. But markets pay no attention
to those who don't have the money. Free markets may control
prices, but they don't do anything to achieve equity.

The Reagan Administration appears to be relying mainly

. on the market in health care -- however imperfectly it may
work. For the delivery of care to those 15% of our people
who are now priced entirely out of the health care market,
the administration seems to be relying on state or local
agencies rather than the federal government. But state
and local responses have to date been erratic and largely
inadequate.

It is the basic failure of government to provide for
nzcessary health care to the poor that is primarily respon-
sible for the dumping problem. Legislation against dumping
is fine as far as it goes but, it doesn't get to the heart of
the matter. Without more support for indigent care, hospitals
caring for uninsured emergency patients will be put at a
serious economic disadvantage. The heaviest burden will fall
not only on the tax-supported public hospitals, but on the
private not-for-profit teaching hospitals which constitute
the major source of tertiary care in this country and carvy
the main responsibility for medical education and clinical
research. These hospitals, which receive most of the transfers
of indigent emergency patients, cannot be expected to carry
this burden without new funding.

Although most of the free hospital care glven in the
past was for emergency and obstetrical services, I ask you
to remember that poor people also need non-emergency medical
care, both in ar? outside the hospital; they need at least
as much care as insured patients do -- probably substantially
more. .

To require that hospitals provide adequate care to all
emergency patients, regardless of their ability to pay, is
a fine gesture -- but it begs the guestion of who will pay
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for them. And it also leaves unanswered who will pay for
all the other medical services the poor and‘uninsured
require. ’

Unless we are prepared to say that we don't care
about the health needs of 30 or 40 millions of our citizens,
we must address these questions now. It is simply morally
and politically unacceptable for the federal government to
turn its back on this problem, while doing all it can to
reduce the federal commitment and turn health care over to
private markets.

In my view only a few states and localities can be
expected to have the resources and the social commitment to
provide adequate care for their poor. It seems clear to me
that this is a problem calling for a national solution. That
solution will undoubtedly require the appropriation of tax
funds. Those who advocate competitive markets in health care
and focus on price control are not being honest with the
puklic if they do not also explain that private health
markets are for the insured and the well-to-do. The unin-
sured, the underinsured and the poor (their numbers are
rapidly growing) will need public help. Taxes will have to
replace the charity and cross-subsidization which formerly
dealt with the problem, however inadequately.

As I see it, the question is not whether we need more
public funding of health care but how and in what type of
system this funding should be applied. Congress and the
Administration cannot avoid facing this issue, because the
public will insist that government meet its obligation to
provide necessary medical care to all who need but cannot
afford it.

The task will be to see that this care is provided in
a way that preserves quality and is not prohibitively
expensive. Those who are adequately insured through their
place of employment should continue to be insured in that
manner. Those who are self-employed or unemployed but whose
incomes are adequate to pay for their own insurance should
be expected to do so. Federally subsidized health insurance
for the poor should provide for delivery by the private
sector, but the quality as well as the cost of the care
should be carefully regulated, to insure that pcor people do
not get inferior care.

To avoid the economic errors of Medicare federally
subsidized insurance in the future we will need to rely on
better methods of paymént and more regulation. Those who
claim that an unregulated health care market will achieve
the goals of cost-control, equity of access and preservation
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of quality either do not understand. what medical care is
all about or are not being forthright t'ith the public. We
will clearly need more regulation in the future, not less.
What we must insist on, however, is that the regulation be
sensible and fair and that it reflect the views and legi-
timate needs of patients and providers.

In particular, ‘the medical profession will need to
participate in cost and quality control to a far greater
extent than it has ever done before. My guess is that to
make this possible, physicians' organizations will need to
support some revision of current fee schedules and encourage
more salaried and group practice arrangements. We will also
need much more information about technology assessment to
help physicians make better, more effective decisions for
their patients; and we will have to deal with the growing
imbalance between the numbers of specialists and generalists.
We have too many specialists and too few doctors delivering
primary care. .

All this will require careful planning, demonstration
projects, and much cooperation between government, doctors,
and institutional providers. It is a formidable, but by
no means impossible, agenda. We ought to waste no more
time in getting started with the task.
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Mr. WEess. Thank you, very much, Dr. Relman. Eecause your
statement has been so thorough, and because of your time con-
cerns, I am going to limit my questions and then ask the other
members if they have questions before we excuse you.

I assume that the readers of your journal are predominantly
physicians, right?

Dr. RELMAN. That is correct.

Mr. Weiss. I assume that you have been writing signed editorials
which, in essence, reflect the same viewpoint that you have pre-
sented to us today.

What has been the reaction of your physician/subscribers to the
proposals, or thrust of your thinkin;{./’I

‘Dr. RELMAN. It is hard to say, Mr. Weiss. Doctors are not in-
clined to take pen in hand and write letters to the editor. Those
letters that we get, I would say, are mixed in response. In general,
it has been my experience over the years that those who object to
what you have to say are more likely to write than those who
agree,

Nevertheless, it is my impression from traveling around the
country and talking to groups of physicians, that the majority of
doctors agree with what I am saying.

Mr. Wesss. That is, I would assume, a significant change. I think
back to the days when we were fighting over the adoption of Medi-
care legislation, when almost the entire medical profession—aot to-
tally, but almost all—seemed to be in opposition to the thrust of
that program.

Things have changed now?

'Dr. RELMAN. Yes. It is a different world now. The economic cli-
mate has changed. We see the consequences of many of the policies
and the attitudes that we lived by a generation ago.

Second, I would point out to you that the medical profession is
changing. The American population is graying, but the medical
profession is greening. We are getting younger. Also, we are geiting
more females, I am glad to say. Young, increasingly female physi-
cians, have a different social outlook.

. Mr. Weiss. Thank you. Mr. Sawyer.

Mr. Sawyver. Thank you, Mr. Chairman. Doctor, the proposal
that you have outlined on the third page of your testimony, about
written explanations accompanying any transfer, explains the med-
ical reasons. What should we reply to the inevitable argumenrs that
we will receive from some in your profession, probably even others
among administrators of hospitals, that we will be creating unnec-
essary paperwork and in fact perhaps standing in the way of
timely and appropriate medical treatment—another bureaucratic
I})lurden—you have heard all the arguments. I won’t repeat them

ere.

How do we reply to what I suspect is really more concern, per-
haps even fear, ofy establishing a paper trail that is unnecessary
and imposing?

Dr. ReELMaN. Mr. Sawyer, the answer to your question is very
simple. The answer is that what I am suggesting is what every di-
rector of a medical service demands of members of his or her staff.
It is considered good medical practice. It is expected that when an
acutely ill patient is transferred, the physicia.: whe is making the

L
-

ERIC , ‘
we g

s

FES



111

decision to transfer and the physician who agrees to accept state
clearly what the medical reasons are.

As a director of a medical service, when I received sick patients
transferred from another facility without that kind of statement
explaining why it was medically important, I was very unhappy. I
suspected, usually, correctly, that there was inadequate medical at-
tention being paid to the problem.

That is no more paperwork than good medical care would re-
quire. Any good medical record would have that infornation.

Mr. SAWYER. Any good, responsible medical record.

Dr. RELMAN. Correct.

Mr. SAwWYER. Thank you.

Mr. Weiss. Thank you, Mr. Sawyer. Ms. Pelosi.

Ms. Perost. Thank you, Mr. Chairman.

Dr. Relman, I was very pleased to hear some of your remarks
this morning. Thank you.

I am very concerned about AIDS, and I wondered if you saw in
this issue of dumping any special precautions that may be neces-
sary, or any special problems that are likely to arise that we
should be prepared for in relationship to AIDS.

Dz. RELMAN. AIDS is a terrible national and international prob-
lem. It is having an enormous impact on the health delivery
system in certain areas of the country. I am sorry to say that some
members of my profession seem to be expressing the view that they
don’t want to take care of patients with AIDS, or that they must
know what the blood test is before they undertake to provide medi-
cal treatment.

I think that is unfortunate. I am certain it represents a minority
view, and I don’t think it will, or should, have any impact on the
way patients are treated in emergency rooms.

Being a doctor is a privilege and also a responsibility. Certain
risks come with the territory. It is AIDS now, but when I was a
young doctor, it used to be tuberculosis that you worried about get-
ting. But if you are an ethical physician, you take care of the pa-
tients who come to you whether or not you are at risk and you
take your chances.

Ms. PELos1. So you don’t see the dumping of patients who are
suspected of having AIDS as a current problem?

Dr. RELMAN. I am not aware of that problem. It may happen in
the future, but what I am saying is that it runs directly contrary to
the ethical consensus of the profession, and such behavior would be
condemned by the g.2at majority of American physicians.

Ms. Perost. Thank you, Dr. Relman.

Mr. Weiss. Thank you, very much, Dr. Relman. I know that you
have urgent reasons for leaving us as quickly as possible. We very
much appreciate your Jjoining us this morning and giving us the
benefit of your knowledge.

Dr. Kellermann, we will continue with you. Again, your entire
statement will be entered into the record, ‘and if you can summa-
rizg orhpresent it in a highlighted fashion, it would be appropriate
to do that.
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STATEMENT OF DR. ARTHUR L. KELLERMANN, MEDICAL DIREC-
TOR, EMERGENCY SERVICES, REGIONAL MEDICAL CENTER,
MEMPHIS, TN

Dr. KeLLerMANN. Thank you, Mr. Chairinan, and members of
the committee. for inviting me today. I am' chief of the Division of
Emergency Medicine at the Uaiversity of Tennessce, Memphis, and
the director of the emergency departmeat &t the Regionai Medical
Center at Memphis (“the Med”), the mejor provider of health care
for the poor and uninsured citizens of Memphis, TN, Shelby
County, and the surrounding Midsouth area.

I will add a qualifier, as Dr. Relman did a few minuies eariier,
and state that the opinions that I am about fo present are mine
only and do not necessarily represent those of the University of
Tennessee, Memphis.

What I would like to do, Mr. Chairman, with your kind permis-
siocn would be to preface my remarks with a short tape reccrding of
a telephone conversation, and if it would please the chairman, I
can provide you with a brief transcript that will allow you to follow
the dialog. I think it will help set the stage for what we are talking
about this morning.

Mr. WEiss. Fine.

[The information referred to follows:]
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REGIONAL MEDICAL CENTER AT MEMPHI's
EMERGENCY DEPARTMENT

Transcript Deted 9/14/06
(Comments and sxplanations are indicated by parentheses)

Dr. Souther?
MED PHYSICIAN:
Yoo
TRANSFERRING PHYSICIAN:
Hi, this is ... . (omitled)
MED PHYSICIAN:
This conversation is being recordsd & Is uh, 0505 on 9/14/86, please go ahead.
TRANSFERRING PHYSICIAN:
Quy.Mooumtommacyomoldthmgotmnnowodorwambn.mpdorhlstoryourisor
Cheet pain, has a past history of kidney stones on no medication. He was having difficulty starting his lawn
mower when he developed chest pain and diaphoresis (sweating). He came In here complalning of chest pain
and disphoretic (sweating), ital signe stable and an EXG shows an acute infarction (& heart attack), and | was
m :w m mld (accept this patient) . . . This hospital doesn't do cardiac catherization,
MED PHYSICIAN:
Um, is um, that, the only reason for the transfer?
TRANSFERRING PHYSICIAN:
Uh, of course he s indigent 100, atthough he Is gainfully employed.
MED PHYSICIAN:
Okay, is ho a Shelby County resident?
TRANSFERRING PHYSICIAN:
He s.
MED PHYSICIAN:
And uh, I he currently paln free?

*Editorial note: cardiac cathertzation is a diagnostke procedure that Is normally delayed for several days or
woeks until a patient Is stable - folowing a heart attack. 1t i Larely indicated during the event itsel.
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TRANSFERRING PHYSICIAN:

Uh, yea he got pretty good relief wih one nitroglycerine. : went, however after that | went ahead and gave
him 4 mors uh, gave him 4mg of Morphine IV (intravenously). He's had 10,000 units of heparin IV and he' got
uh, 6 iters of 02 (oxygen) and D5W (IV fkid) to keep open (a slow rate of infusion). ™
MED PHYSICIAN:™

Uh, hoid on just a moment.

TRANSFERRING PHYSICIAN:

Okay
MED PHYSICIAN:

Do you have any uh indigent care beds there at your hospital?

TRANSFERRING PHYSICIAN:
Wa do not:
MED PHYSICIAN:

Do you have any beds at all at your hospial?
TRANSFERRING PHYSICIAN:

Yes.

MED PHYSICIAN:

Okay '
TRANSFERRING PHYSICIAN:

See most of thece, Most of the acute Infarctions from hore we transfer out becauss of cardlac cath.
MED PHYSICIAN;

Okay, uh, we do have unit beds availablo 0 yes we can accept the uh transfer.

TRANSFERRING PHYSICIAN:

Okay

MED PHYSICIAN:

Um, Is has he had any uh ventricular ectopy . . . (abnormat heart beats that can wam of a possible cardiac
arrest)

TRANSFERRING PHYSICIAN:

He has not. I'm gonna give him 75 of lidocaine (a potent intravenous inedication to stablize the heart
beat) and put him on a drip Just for precautionary measuras unti you know, until he gets down there. He, as |
said, he's had 10,000 of heparin, 4mg of morphine, 1 nitro and uh the uh lidocaine which 'm gonna give prior
to transfer. He will be accompanied by a nurse.
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MED PHYSICIAN:

Okay, good.
TRANSFERRING PHY SICIAN:
Hey, | sure appreclate k.

MED PHYSICIAN:
And could you give me his name please?
TRANSFERRING PHYSICIAN:
Yea, Smmy ... ‘ i
MED PHYSICIAN: ‘
Okay, e willbe expecting him. |
TRANSFERRING PHYSICIAN:
1 will call you back Dr. Souther i there s any change I his status for whatever reason.
MED PHYSICIAN:
Okay, good thank you.
TRANSFERRING PHYSICIAN:
Okay, thank you

Follow Up:

This patient arved at 551PM after recelving an addtional 2mg (milligrams) of Morphine intravenously.
He aived In distress with severe ongoing chest pain and received an additional 6mg of intravenous
Morphine as well as intravenous streptokinase, & potent madication used to dissoivs clots in coronary
arterdes. He was then admitted to the medical Intensive care unit.
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Dr. KELLERMANN. A few followup comments are in order. This
patient arrived 45 minutes later at the Regional Medical Center at
Memphis emergency department.

After receiving an additional dose of intruvenous morphine ,_rior
to transfer, on arrival he was experiencing severe substernal chest
pain. He received an additional three doses of intravenous mor-
phine in our emergency department, as well as streptokinase, a
potent medication used to dissolve clots in coronary arteries. He
was then admitted to our medical intensive care unit.

Lab tests subsequently revealed that he had, in fact, sustained 2
myccardial infarction, or what most of us refer to as a heart
attack. He was having that heart attack during his transfer from
the other hospital.

I would hasten to add that the facility in question was fully capa-
ble of providing medicai care to this gentleman. The argument ad-
vancedp by the transferring physician was that this patient needed
a procedure called a cardiac cath. That procedure is normally done
several days and sometimes weeks after an acute heart attack,
when a patient is stable.

This individual did subsequently undergo cardiac catheterization
in our hospital, 9 days following his transfer.

Now, this case was only one of an estimated 1,100 patients trans-
ferred to the med emergency department over the past 12 months
for primarily economic reasons. This estimate of 1,100 is almost
certainly very conservative vecause I don’t include in that count
patients that are transferred to one of the med’s four regional cen-
ters of excellence: Qur trauma center, our burn unit, our neonatal
intensive unit, or our high-risk obstetric service.

In fact, two patients are transferred to one of these four units for
every one that is sent to our emergenr-y department.

Now, I know from experience and from talking to my colleagues,
that probably half of the high-risk obstetric emergency referrals
are in fact poor women with uncomglicated pregnancies, end prob-
ably 15 to 20 percent of the “trauma center referrals” are relative-
ly minor or easily manageable injuries, but are sent because the
patient is unable to pay.

But to be fair and not to go on a case-by-case basis and try to
tease that out, we simply assumed for purposes of those numbers
that I quoted you, that all of those patients in fact represented le-
gitimate tertiary care referrals.

Now that is a point that I think we really need to understand
because it is oftentimes blurred or confused by critics of antidump-
ing regulations. We are not talking about the referral of unstable
Eatients who desperately need special services unavailable at the

ospital that they first go into.

We are talking about the transfer of patients who are sick, who
are ill, who are seriously injured and who could very, very well
obtain necessary services at the hospital where they are first seen
but instead are transferred for economic reasons.

Mr. WEeiss. Because there is a vote on the floor of the house, we
will take a recess for approximately 10 minutes.

Dr. KELLerMANN. Thank you.

[Brief recess.]
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Mr. WEiss. The subcommittee will resume its session. If the wit-
nesses will resume their seats at the witness table—before we start
up again, let me just indicate that after having checked with the
schedule on the floor, as well as the timeframe that we will be op-
erating in, at the conclusion of this panel of witnesses, we wiil
recess for an hour for lunch and then resume to complete the hear-
ings.
bell?r. Kellermann, we had interrupted your testimony with the

8.

Dr. IXELLERMANN. That is all ri%l;t; thank you, Mr. Chairman.

As I was saying immediately before the break, our estimate of
1,100 patients over the past 12 months is a conservative one be-
cause we did not include patients sent to one of the four centers of
excellence that are operated by the Regional Medical Center at
Memphis. These are clinical units that offer a level of service and
expertise unavailable at other hospitals in the Midsouth area.

The situation with my emergency department is quite different.
Memphis has several large, very well fﬁaanced, very powerful, pri-
vate hospitais, all of whom offer identical emergency services to
those available at our facility.

In our case, the vast majority of patients transferred to the Med
emergency department are therefore in fact sent because the hospi-
tal, while capable of providing needed medical care, has chosen not
to for financial or for economic reasons.

Before you, on the table in front of me, are patient ID wristbands
that are used in every hospital in this country to help identé? a
patient. These are taken from the wrists of patients transferred to
the 0c.(aimergency department at the Med over about a 4-month
period.

I have counted out 271 of those wrist bands to give you and the
rest of the members of the committee some idea of what 271 means
in this case. I know all of you are used to dealing with much larger
numbers—oftentimes millions and billions, and 271 may not seem
like many, but it is important to remember that this is not an ab-
stract figure but in fact represents 271 human beings.

As others have em;ihasmed before me and as I want to empha-
size, this is very clearly a national problem. These bands represent
the total number of cases transferred to the Med for primarily eco-
nomic reasons, over a 92-day period. This is only a single, publicly
supported hospital.

If we included the patients documented in the study by Dr.
Ansell, my colleague at this table, we would need two more tables
like this one, If we included the patients dumped at Highland Gen-
eral Hospital in Oakland, CA, documented in the American Jour-
nal of Public Health, we would need an additional two tables.

Add the cases reported by the 26-member institutions of the
much larger National Association of Public Hospitals, and we
would need four additional tables. Those cases were documented in
those 26 hospitals in only a 2-week period.

If we included the annual total of patients transferred to Park-
land General Hospital in Dallas, the vast majority of which are
sent for economic reasons, we would need six more tables. So we
are talking about a major problem, both in distribution and in
terms of magnitude.
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Dr. Relman and others have stated, more eloquently than I can,
the dynamics that are leading to patient dumping. I believe that
any city or metropolitan area that has one or more private hospi-
tals locked in intense competition, and one or more hospitals that
have identified themselves as willing to provide necessary medical
care to all, regardless of their ability to pay, will have dumping.

As long as you have a hospital under financial constraints or
pressures to reduce bad business practices—and believe me, from
an entrepreneur’s perspective, talgm g care of charity patients is
bad business—and if you have another hospital that says, “We
have a mission to care for these people,” they will be sent from the
first hospital to the second hospital.

The bulk of my data, the quantitative data, has been submitted
to the committee in written form. In the interests of time, I will
not walk through all of it now. I do believe that our data and the
research of Dr. Ansell and others has amply documented that
dumping is common, that patients are frequently sent to receiving
hospitals without any autiiorization and oftentimes without any ad-
vance telephone contact; that many are sent in unstable or even
critical condition from hospitals fully capable of providing neces-
sary emergency services; a.d that most cases of dumping, the great
majority, occur without the patient being aware of the real nature
or reason for their transfer. Most occur without the patient’s con-
sent.

Now, I have also included in my written report eight case histo-
ries, all of which are true, that have occurred in the past 9 months,
since the implementation of the provisions of COBRA. All of them
involve serious cases of patient dumping, all of them involve criti-
cal patients.

Three of the patients cited in those ei~ht case histories died. Two
gied in our hospital, actually one died i:amediately prior to trans-
er.

We have addressed within that written report some additional
suggestions for changing, amending or helping to craft regulations
:hatt will plug some of the loopholes that I think these cases illus-

rate.

Given the seriousness of this situation, my colleagues and I in
Memphis and in the State of Tennecsee have not been idle. We
have been trying, through a series of hearings in Nashville,
through press reports in Memphis, and through other public com-
mentary, to raise this issue and increase the public’s awareness of
the problem of dumping.

When there has been media attention to dumping, in my hospital
at least, we have seen the rate of transfer of indigent patients dra-
matically decrease for about 10 or 12 days. But when the floodlight
of public scrutiny is snapped off and goes on to another issue, we
are Yt’a’ry rapidly back to what can only be called “business as
usual.

In Tennessee and elsewhere, local and State efforts to regulate or
stop patient dumping have been largely ineffective. They have
often been frustrated by the power of the hospital lobby, or efforts
have simply been iglx‘mored.

For example, in Tennessee, lobbyists for the Tennessee Hospital
Association successfully amended draft legislation to regulate
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dumping just before it was passed in the Tennessee General Assem-
bly. Specifically, they were able to amend, wherever it appeared in
the bill, the word “patient” to read “in-patient,” a rather clever
maneuver when you consider that 95 percent of patient dumping,
in my estimation, occurs in the emergency department. In effect,
they gutted the bill before it ever got out of the general assembly.

I have a memorandum that was circulated to executives of the
hospital association, proudly attesting to how they had successfully
Llllﬁlted the damage that otherwise would have occurred from this

In subsequent hearings before the State Board for Licensing
Health Care Facilities—incidentally, the same body that reviewed
the Terry Takewell complaint—we have submitted our documenta-
tion of patient transfers, and they have heard testimony from a va-
riety of consumer groups and grass roots organizations from
around the State.

Unfortun.tely, the board has been remarkably ambivalent about
taking concrete steps to draft regulations to deal with dumping.
After three hearings and assurances from the State attorney gener-
al’s office that they could go beyond the restrictive language of the
State law, the board has reluctantly agreed in principle that they
will include emergency department patients in regulations.

However, those regulations have yet to be drafted, and under fur-
ther pressure from the State hospital association, the board has de-
cided that we need four more hearings in the major cities of Ten-
nessee to allow srivate hospitals time to review the draft regula-
tions and respond to their implications for finances and operations.

A year and a half afte” the Tennessee law was passed, we have
yet to have any kind of effective regulations on our books. That
states, I think, more clearly than anything else the power that we
are likely to encounter on a State level when attempting to deal
with patient dumping.

Now, COBRA, as it was passed or implemented in August of last
year, could be effective. It is an important beginning step. Howev-
er, its effect has also been very limited. I have not personally ob-
served it to have any effect whatsoever on the nature, the number
or the types of patients transferred to the Med for primarily eco-
nomic reasons. I again refer to the eight case histories in our writ-
ten report.

I believe this has been due, in part, to the fact that physicians
and hospitals are really unfamiliar with the specific requirements
of COBRA.

I think that public hospitals, and I would add to that, regretta-
bly, my own, are reluctant to inform the health care financing ad-
ministration of potential violations of COBRA. We all have to work
with each other in these cities, and many times administrators feel
that it is better to try to work “through channels” or through colle-
gial relationships than to “bring in the Feds.” So there has been a
real reluctance by hospitals to report cases.

Most patients, as I have already commented, are unaware that
they have been “dumped.” If they are aware, they simply don’t
have the energy or the courage to tackle a major health care insti-
tution.
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HCFA has failed to develop a comprehensive monitoring or re-
porting system to detect cases of patient dumping. Basically, they
are more than content to sit back and wait for the phone to ring,
g:;i I have already commented tnat that is an unlikely event at

t.

Finally, I believe HCFA has failed to review potential violations
in a manner which can be shielded from local or State level politi-
cal considerations, a comment we may want to discuss later in the
question and answer period.

We have several recommendations that we' have submitted in
written form to address draft regulations to implement the effects
of COBRA. I won’t go through all of them, but I do consider three
to be particularly important. Some will echo the comments of earli-
er speakers.

I believe we clearly have to address what in the world we mean
by “stabilization,” otherwise, it is a loophole big enough to drive a
tank through. Whether we use a national standard of care, similar
to malpractice litigation, whether we use Dr. Relman’s rule, that in
any case of transfer, the medical benefits to the patient should out-
weigh the risks—we simply have to get a handle on that issue.

The second major point, and I would echo Dr. Relman’s opinion-

very strongly, is that, I believe a requirement for written certifica-
tion is essential. We must insist on:documentation of the reason-for
transfer, the patient’s.condition-at the time of transfer, and the
risks and benefits associated with transfer. Those should be speci-
fied in every case prior to transfer, so that if Dr. Ansell asks to
transfer a patient to my hospital, and he:is 10 miles away, down
the street, and he says, yes; this patient:is  stable—and if the pa-
tient then arrives in life-threatening condition—I- want a piece of
paper with Dr. Ansell’s name on it saying “I certify that this pa-
tient is stable for transfer; there are no risks-associated with.trans-
fer and the benefits are * * *” whatever. Then I can protest the
transfer. While this will be a single piece of paper, it will be a very

in both sending and receiving hospitals. I would suggest that HCFA
or perhaps the Joint.Commission for Accreditation of Hospitals, or
some other delegated body should periodically review these records,
starting with publicly supported hospitals, and perhaps look at
every fourth or fifth case. HCFA should not wait for a complaint,
but should audit hospitals periodically to see if transfers are being
accomplished in.a reasonable-manner.

Finally, I would strongly urge this committee to consider recom-
mending that we include a provision for patient consent. It is a
fundamental American right that a patient should not be subjected
to a potentially hazardous procedure, whether that be-an operation
or interhospitc) transfer, without informed consent. I think in-
formed consent should be required in the case of any interhospital
transfer.

If the patient is incompetent, or a minor, consent should be ob-
tained from a responsible legal guardian. If no guardian is avail-
able, the patient is unconscious or in extremely critical condition,
then the principle of implied consent can be invoked, the same way
we do now when we rush a critically ill or injured patient to emer-
gency surgery.

m;ggrtant one, and records should-be kept in every case of transfer:
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I do not see a requirement for patient consent obstructing or hin-
dering the legitimate transfer of cmergency patients for tertiary
care. It will simply safeguard the patients that we are discussing
here today.

As Dr. Relman has said, basically, dumping is simply a symptom
of a much more serious national illness; that illness is inadequate
health care financing in this country for poor and uninsured Amer-
icans. .

It is estimated ther: are over 35 million Americans without ade-
quate health insurance. While many of them are like the gentle-
man in the tape recording you heard, and are “gainfully em-
ployed,” they are still subjected to the risks and hazards of transfer
in a totally inappropriate manner.

I think that antidumping regulations are therefore a critically
needed bandaid. They are a bandaid for sure, but a very, very nec-
iassary bandaid to deal with an extremely serious and visible prob-
em.

Many hospital administrators in this country, and many privats
physicians, have regretted that antidumping regulations are being
passed, discussed or implemented. Those of us who work in public
hospitals regret that they are necessary.

Thank you for your time.

[The prepared statement of Dr. Kellermann follows. See app. pp.
385-432 for additional information.]
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SUMMARY STATEMENTS

This report is based on data collected in the Emergency Department (ED) of the Regwonal Medical Center
at Memphis, the major provider of adult indigent health care for Memphis and Shelby County, Tennessee.
Conclusions are based primarily on an intensive audit of interhospital transfers to the Med ED conducted
between June 1 and August 31, 1986. Preliminary analysis of interim data from a second audt currently in
progress is also presented. Based on these studies we make the following observations:
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6)

Private hospltals and free standing amergency centers trequently transfer patients
to the Med ED for primarily economic reasons. In over 80 percent of 161 telephone
requests for transfer to the Med received during the summer of 1986, "no money” or "no insurance”
was identified by the requesting physician as the primary reason for transfer.

Privats hospital physiclans frequently transfer patients without any telephone
request for authorizatlon. In aimost two thirds of cases, patients arrive at the Med without
advance telephone authorization.

Private hospltals often try to send patients In critical ot unstable conditlon. During
the 1986 study period, a total of 86 telephone requests for transfer were refused. Over half of these
refusals involved patients who would have required an intensive care unit bed when none were
available or who were judged to be 100 unstable for transfer by a Med Emergency Department
physician. An additional 41 percent of refusals involved patients who would have required
subsequent hospitalization when the Med had no vacant ward beds.

“Dumping™ permits private hospitals to shift a substantial proportion of their charity
heailth care costs to aiready crowded, flnanclally strapped public hospitals. During
the summer of 1986 a total of 88/271 patients (33.2 percent) transferred to the Med for primarily
economic reasons required emergency hospitalization. Sent during a time when the Med was already
operating at or above Hts functional capacity, these "economkc” transfers accounted for an addiional
634 bed-days of hospitalization (enough to fiil the entire medical/surgicaVintensive care capacity of
the Regional Medical Center for 2.4 days). Subsequsnt financial analyses indicate that transfer of
these patients directly shitted over $330,000 of uncompensated care from area private hospitals to
the Regional Medical Center at Memphis. In addition, patient ‘dumping’ generated substantial indirect
costs by forcing the Med to delay admission of elective paying patients or arrange for their care
elsewhere. Limited bed avaifability also forced the Med to occasionally transfer indigent emergency
department patients to neighboring private hospitals. Promise of reimbursement by third party payors
or the Med was required by these hospitals prior to accepting any of these patients in transfer.

Dasplte this scresning process, many patlents transferred for primarily economic
reasons arrive In serlous or unstable condition. By previously published explicit cntera,
over 20% of 271 patients transferred for primarily economic reasons were unstable on amival to the
Med ED. Ten patients required emergency surgery and/or Intensive care.

To date, COBRA, Tennessees state hearings, adverse local publilcity and an
ongoling program of directed negative feedback have had Ilimited Impact on the
magnitude or nature of patlent dumping In Shelby County, Tennessee. Preliminary
analysis of 1987 data for the Regional Medical Center at Momphis suggests that there has been little
change in practice since last year.
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SUMMARY CONCLUSIONS

Medically unnecessary transfer of emergency department patients due to inabiltty to pay is a serious and
growing problem nationwide,

Patient welfare and safety are often jeopardized by precipitous transfer, {ailure to provide adequate
stabilization, failure 1o establish contact with the receiving hospital and faiture to routinely provide relevant
medical records.

In Tennessee and elsewhere, local and state efforts to regulate and/or stop patlent dumping have either
been frustrated or have been shown to be largely ineffective.

COBRA represents an important federal attempt to limit the worst abuses of patient dumping by requiring
emergency departments to provide adequate stabilization and care to patients with emergency medical
conditions anvj women In active labor prior to transfer.

The efiectiveness of COBRA to date has been extremely limited. This Is due, in part to;

a) Physician and hospital unfamiliarity with the specific requirements of COBRA.

b) Public hospital reluctance to inform the Health Care Financing Administration (HCFA) of potential
violations of COBRA.

¢) HCFA's fallure to develop a comprehensive monitoring and reporting system to iientify potential
violations of COBRA.

d) HCFA's failure to review potential violations of COBRA In a manner which can be shielded from local
political considerations.

We recommend that several key elements be addressed in drafting regulations to implement COBRA.
They Include:

a) Definitions for terms such as ‘appropriate screening exam' and ‘stabilization' should be judged
against a national standard of care.

b) Transfer without advance authorization by the riceiving hospital should be considered a serious
violation of COBRA. Both the transferring physician and the transferring hospital should be held
accountable,

¢) Written certification of the patient stability at the time of transfer and the reason(s) for transfer should
be specified in writing. When a patient is unstable, certification that the medical benefs of transfer
outwelgh thie risks should also be required. A copy of this cettification should be sent with the
patient. No unstable patient should ever be transferred from a hospital equipped to provide needed
care.

d) Appropriate medical records must be specified to accompany the patient in transfer.

e) Duty to treat and responsibility for the patient's condttion during transport should clearly rest with the
transfering hospital and physician.

f) Wrilten, informed consent should be obtained from the patient {or legal guardian) prior to transfer
and a copyshould be sent with the patient.

@) Monitoring of hospital compliance should be conducted on a periodic basis to insure compliance with
the provisions outlined above. This can be done under the auspicas of HCFA, the Joint Commission
on Accreditation of Hospitais, or possibly Physician review organizations or some other appropriate
body. Federal oversight is essentlal, because the potential for politicization of this process is simply
100 great to be trusted to administrative review on a state or local level.

The Regional Medical Center at Memphis, its medical statf and the authors of this report strongly urge that
the Human Relations Subcommittee of the Committee of Government Operations, U.S. House of
Representatives strongly support immediate implementation of effective federal regulations to meet the
full scope and intent of COBRA.
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A NATIONAL PROBLEM

Recent changes In both the health care industry and the nation's economic and political climate have had
an acverse impact on the dalivery of medical services to the poor. Economk pressures generated by new
competitive forces in the health care industry have increased the incentive to transfer patients with
inadequate insurance 1o publicly supported facilities. Unfortunately, recent pressure to cut taxes and spiraling
budget deficks have caused local govemments and state legislatures fo fix or reduce funds avaliable to
support public hospitals. At the same time, implementation of the Prospective Payment System for Medicare
reimbursement is reducing the margin that used to be availsble for financing Indigent health care. As these
forces have bagun noticeably 10 effect the health care industry nationwide, public concem over provision of
adequate emergency services 1o indigent and uninsured persons has grown. (1)

lmmmumwmmmwmunmawm needs speclalized care that I
unavaliable at the transferring hospital. Some aiso consider inablilty to pay for hospital services to be an
acceptable reason for transfer. While transter of stabiized patients from private to public hospitals has long
been practiced in American health care, the transfer of emergency patients for purely economic reasons (a
practice that has come 10 be termed patient ‘dumping’) has dramatically increased in recent years (2, 3)
Transters 10 D.C. General Hospial Increased from 169 fo neary 1,000 annually between 1981 and 1984 (4).
Likewise, Cook County Hospital in Ciucigo Teported 1295 patients transfors in 1980, By 1983, this total had
increased to 6,769, (5)

Recent descriptive studies confirm that many economically motivated interhospltal transfers -avolve
sariously M of injured patients. In 1983, Schi, Aneell and colleagues studied 457 consecutive cases In which
patients were transferred to Cook County Hospital and subsequently admitied to a maedical or surgical service.
Translerring hospitals identified “tack of kzurance® as the primary reason for transfer In 87 percent of the 245
Cs08 for which this Information was avaliable. Only six percent of patients provided written, informed consant

= priof 10 tranefer. Many of these transierred patients were seriously ii; 24 percent wers found to be unstable
on armival by explicit clinical criteria. Mmymmmnwhdhommaummmhoundodmlssbn

(

in 1984, Himmelstein and coworkers documented 458 patient transfers from area private hospitals to
Highland General Hospital In Oakland, Calomia. Sixty-three percent of these patients had no medical
Insurance. Over haXl of patiords tranelerred required emergency hezphalization, and 22 (five percent)
requind inlensha care. lnaaeuu.trmmrmbdoodbnwihpotmhllydangomucdohystocau(s).

In 1985, the National Association of Public HospRals askod member institutions to report total patient
mbmmmmydomomammpmod. Atotal of 1068 interhospite] transfers were
noted by 26 member hospitals. hmmmp«omotcun.mmtmodpmonuromkodommnq
care on arrival, deﬂipmmnmmom«wmwhmplﬂwanmylomot
medical insurance. (7)

mm.mmmmummmamawumwhoms. Texas
‘10 8dopt a strict transfer policy. Parkiand receives approximately 150 patient tranefers per manth, many of
whom are sent due 10 180, of adequale incurance. Parkiand established strict cilnica! and financial criteria for
mmmhmmmam«muwmwmmmmmwmwww
inkiating tranefer. thbmubna&hpolq(im-iuﬂ.mmwlmmmlubn

Nationelty, a substantial
publicly supporied faciities. Mmmmuhatmdwmptmomgmmburdmot
ity Care Shrough patient dumping. umw.mwmu(mmmmmn)
lhomdpoofpoopb.l(ghom-rmngruhmmhonmmombmmmmm.tunh«

mmmamwmmmmmanwmmubmmmwa
patients for purely economic reasons. mmmwmmmwwnmmamum
1o reguiste dumping In that stale has been lead by lnvestor owned, for-profkt hospitus. (9) In Tennesses,
WWNMQWMMMWWWWTMWM
mmwmmammmmwmw;mumtmmmwmmm
individual abuses are generally ignored. (3) )
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PATIENT TRANSFERS IN THE MID-SOUTH

The Reglonal Medical Center at Memphis (also known as ‘the Med?) s & 450 bed, adult, acute care
hospital supporied in part by the govemment of Shelby County , Tennesses. In addition to ks histaric migsion
10 provide health care to ali ciizens of the county without regand to their abilky to pay, the hospital aiso
provides highly speciakzed services for care of major trauma, bume, high risk obstetrics and neonatal intensive
care. The Emergency Department at the Med aleo provides a comprehensive range of acolescent and adul
SMergency sefvices 1 &l patients requidng emergency medical care, regardiess of their abiity to pay. Untke
the Med's special care:unlts, howsver, the services of the Med Emergency Depariment are also readily
available in ak major private hospitalemergency departmerts inShelby County and the Mid-South.

Between March 1 and May 31, 1988, physicians-in the Med Emergency Department Informally notsd in
an ER log sl ambuianca translers from private hospilais:. The transferring physician's stated reason for transfer
was ais0 recorded in & majority of cases. Many of these requests were &iso tape recorded. While these
figures were informal and incompiete, & fotal of 142 ambulance transters were notsd during this 92 day period.
In 108 cases-(74.6%), “lack of money®, “lack of insurance® or *Sheidy Counlty indigent® was staied by the
requesting physician as the primary reason for transfer. In the buk of remaining cases, no reason was
recorded.

Based on these figures and a smak number of surious incidents Involving transfer of extremely unstable
patients for purely economic reasons, we conducted & detalled audit of Emergency Department patient
transfers to the Regional Medical Center at Memphis during the subsequent three month pariod (June 1, to
August 31, 19€8). (10) In November of 1986 data from this audit was presented to the Tennesses Board for
Licensing Health Care Faciities, which was (and still ks) considering regulations so control patient dumping In
Tennesses. Intensive coverage by the local news media and discussions within the Memphis/Shelby County
Medical Scciety followed. in response o problame identified by this 1986 sudX, & more aggressive approach
to dealing with' inappropriate transfers was implemented by the physician staf of the Med Emergency
Department. in oider to assess the impact of these initistives, an identical audit of emergency department
transfers between June 1 and August 31, 1967 is currently In progross.

STUDY GOALS (Summer, 1988 Audit)

1. To deecribe the rumber and type of emergency department transfers {0 the Reglonal Medical Center at
Memphis over & three month period and Identity thy roportion of these dus to inabiiity 1o pay.

2. Identity the number and type c! patients trunsierrea £ economic reasons who are unstable at the time of
transfer.

3. Identity and assess the magnitude of emergency department transtens lnvolving patients sent from other
hospital ememency departments without preceding telephone authodzation.

4. Assess the ciinical and financial impact of “dumping® on patients by determining the dalay In medical care
and by calculating the additional costs of ambulance and emergency department service to patients
traneferred due 10 inablity to pay.

5. Assess the impact on costs and additional bed utilization caused by “economic transfers® 1o the Reglonal
Medical Center, both In absokute terms and as & proportion of the hospitar's total provision of indigent
care.

STUDY GOALS (Summer, 1987 Audit - In progress)
6. To reassess all of the factors outtined above, and by doing o, to assess the impact of COBRA, state

hearings, public opinlon and directed feedback on the practice of Emergency Dapartment patient
“dumping® to the Regional Medical Center at Memphis.
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CASE IDENTIFICATION

During both audk periods (June 1 - August 31, 1986 and June 1 - August 31, 1987) we attempted to
identify all patients transfenied 1o the Emergency Department of the Regional Medical Center at Memphis from
local and regional hospital emergency depariments (ED's) and affiliated free-standing emergency centers
(EC's)

Patients sent from county heakh department neighborhood clinics, private physiclan offices and nursing
homes were not included. L transfers from other hospital wers also not inchuded. ED and EC transiers wers
Identitied by one or more of the following methods:

1. Documentation of a¥l telephone requests foc transfer and al accepted transfors.

2. Identification of the point of origin for 2N patients aniving by ambulance to detect all sent from another
hospial ED or affiliated free-standing emergency center.

3. Brief interviews with all ambylatory patients presenting to the Med ED assessment desk (idage) to identity
al who were referred to the Med on a “same-day® basis from other area emergency depariments. (Note:
patl;r:cljtu Wwho received care at another ED but came %o the Med for further care on thelr own accord were
not included), s

4. AliMed ED patients records were also carsfully reviewed to identily patients not otharwise noted by one
of the three mechanisme outlined above.

DATA RECORDED

internal Medicine res:dents on duty ln the Regional Medical Center ED handied al telephone requests for
transfer, For each call received, they systemnaticatly recorded the physician and hospital requesting transter
and the sunding MD's primary re350n for requesting transfer. I a transfer requost was denied, the reason for
refusal wis also noted.

The day foliowing transfer and subsequent emergency care, coples of all Med ED records and coples of
any documents received from the transfering hospial were coliected for Later review, A copy of the discharge
Summary was subsequently obtained ln each case which required emergency hospitalization.

A list of all study cases was also submited to the business offica of the Regional Medical Center at
Memphis for computation of total ED and hospital charges. Physiclan fees at the Med are billed separately and
were not Included. Hospital collections from each patient wers tabulated beginning slx months following ED
care andior subsequent hospital discharge. Unpaid bills six months following discharge were assumed to
reprasent uncollectable accounts.

DEFINITIONS

+  Atransfer was considered ‘authorized' ¥ telephone contact was made with a statf of resident physician at
the Regional Medical Center at Memphis prior to transfer and the transter roquest was accepted.
Transfers without a preceding telephone call, transfers despite refusal and transfers initlated pror to a
notitying telephone call were corsidered to be “unauthorized”,

e Tra\slers were considered to be made for primarlly economic reasons whenever the physiclan
requesting transfer identitied “lack of lnsurance®, *no money”, or “Shelby County indigent* as the primary
reason for lransfer. Patients sent {0 the Med ED without prior telephone contact or authorization were
also prasumed to have been transferrad for pemarily economic reasons.

Q :
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RESULTS

TABLE1
TOTAL INTERHOSPITAL AND EMERGENCY DEPARTMENT TRANSFERS TO THE
REGIONAL MEDICAL CENTER AT MEMPHIS, JUNE 1, 1986 TO AUGUST 31, 1986

SPECIAL CARE AREAS:
Trauma Center (22.9%)
Bum Center ( 0.6%)
Obstetrics (39.4%)
Neonatal intensive Care ( 48%)
EMERGENCY DEPARTMENT (32.2%)
TOTAL® 668 (100%)

“Total excludes Inpatient transfers directly admitted to inpatient. services other than the
special care services noted above.

During the 1986 thres month study Interval, transfers (0 the Med Emergency Department accounted fof less

than a third of emorgency interhospital transters to the Regional Medical Center at Memphis, While many of -
the 546 patients transferred to the hospital's bum, trauma and obstelric units may have been sant for primasily

economic reasons, we assumod for purposes of this analysis thal all patients transferred directly to these

areas truly required the highly specialized servicus they provide, The magnitude of thase numbers, however,

further reflects the importance of the Regional Madical Centar at Memphis for providing regional centers of

oxcelionce for the care of major trauma, bum, high risk obstetric and neonatal ICU patients, regardiess of thelr

abity to pay.
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Reason for Transfer Request
June 1 - August 31, 1986

Indigent patiect Nochartybeds  Speclal care
required

Patlent request  No ward beds Other

Advsnce telephone contact was made with a physicisn In the Med Emergency Department
in 168 cases. In 137 cases (81.5%), ‘Inabdlilty to pay' or 'no charity beds svallable' was
oxplickly identifled by the transferzing phyaician as the pilmary reason for transter, In 76
Cases, both the time the call was recelved and the time the patlent arrived were recorded,
By this measure, definltive care In these 73 cases was delayed sn average of 4.1 hours
per case.
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Refused Transfer Requests by Reason for Refusal
June 1 - August 31, 1986
n=66

3 (a.5%) 3 45%)

27 (40.9%)

26 (39.4%)

7 (10.65)

No ICU beds Patient too M Nov ard beds
unstable

M Not appropriate  EJ Not Tennessee
for Med resident

In 66 of168 cases (39 percent) requests for transfer were refused by physiclans of the
Raglonal Medical Center at Memphis. In 34 of these 66 cases (52 percent), ihe patlent
was judged to be too unstable for transfer or the patient required an Intensive care unit
bed when none wae avallable at the Med. Transfer of unstable patients was not refused If
necessary sarvices for the care of the patient were unavaliable at the referring hospital or
its parent facliity. In all cases In which transfer was refused because the patlent was too
unstable, necessary services for care of the patlent werc readlly avallable at the
requesting hospital to paying patlents. In these cases, the request for transfer was
motivated by the patlents’ Inabllity to pay.

In most of the remalning cases (39 percent), lack of vacant ward beds at the Med was
noted to be the primary reason for refusal. During the summer months, the dally bed
cansus of the Med routinely exceads 95-38 percent. This situation became especlally
critical In August of 1986, when daytime bed counts frequently exceeded 100 percent of
the hospltal's staffed capacity. A total of 38 (58 percent) refusals were recorded In the
month of August alona.

10
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SEX

Female
Male

RACE

Black
White
Other

AGE
Mean

10-19
20-29
30-39
40-49
50-59
60-69
70 +

COUNTY

Shelby
Other

ADMITTED

Yes
No

CARRIER

Self Py
Medicaic
Medicare
Private
Other

ECONOMIC TRANSFERS VS. THE GENERAL MED ER POPULATION
A DEMOGRAPH!IC ANALYSIS

STUDY (Ns271) GENERAL ED (N=-5634) P

144 (53%)
127 (47%)

191 (70%)
79 (29%)
2( 1%)

319 (£14.3)

47 (17%)
102 (38%)
55 (20%)
26 (10%)
27 (10%)
1( 4%)
3( 1%

250 (92%)
21( 8%)

87 (32%)
184 (63%)

182 (67%)
60 (22%)
10( 4%)

2( 1%)
17( 6%)

Patients sent to the Med ED tended to be

general ED population. Group severity of ilin

3088 (54%)
2606 (46%)

4608 (81%)
1070 (19%)
12(<1%)

35.4 (£15.6)

555 (10%)
2032 (35%)
1389 (24%)

654 (11%)

506( 9%)

317( 6%)

241( a%)

5424 (95%)
266( 5%)

592 (10%)
5050 (90%)

3154 (56%)
1234 (22%)
481( 8%)
593 (10%)
207( 4%)

72

.0001

.0003
.0003

.02

.0001

.0001

younger and were more frequently white than the hospitai's
ess and/or injury was also greater, since patients transferred to

the Med were mora than three times more fikely to require amergency hospitatization. A substaniially larger
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Economic Transfers by Type

*

June 1 - August 31, 1986
n w271

62 (22.88%)

21 (7.75%)
156 {57.56%)

32 (11.81%)

O

M Ambut: herized M Ambul 3 Non-ambulancs, 3 Noa.ambulance,

unauthorized authorize unauthorized

Desplte attempted telephone screening, a tolal of 280 patlents were transterred to the
Reglonal Medical Center at Memphls Emergency Department. In 177 (64 percent) of
these cases, the patlent was sent by ambulance or private automoblle without prior
telephone contact or authorlzation. Few patlents transferred without prior authorization
arrlved with relevant medical. records. We belleve that patlents. sent without ptior
telephone contact were referrad tor primarlly. economic reasons. If this~ls Indeed the
case, then 271 of these 280 emergency department patlents (37 percent) were elther

Implicitly or explicitly transferred- to the Med due to Inabllity to pay.

i2

RIC

Aruitoxt provided by Eic:




MOST COMMON MAJOR MEDICAL PROBLEMS OF
\ '‘ECONOMIC TRANSFERS'

June 1 - August 31, 1986

‘ (N=271)
N %
Laceration/Blunt Trauma 24 8.9
Fracture Upper Limb 21 7.7
Cellulitis/Abcess 14 5.2
Acute Abdominal Pain 14 52
Drug Overdose 12 44
Pelvic Inflammatory Disease 9 3.3
Seizures 8 3.0
Acute Psychosis 7 26
Pyelonaphritis 7 26
Facial Fracture(s) 7 2.6
Chest Pain/MI 7 26
Pneumonia 6 2.2
Asthma/COPD 6 2.2
Pancreatitis 6 2.2
Uiarine Hemorrhage 6 2.2
Gastrointestinal Bleading 5 1.8
Incomplete Abartion 5 1.8
Acute CVA 5 1.8

Other Diagnosis Included: Hypertensive Crisis (4), CHF (3), DKA (2), Kidney Stone @),

and many others.

The most common diegnosss of patients sent to the Med ED from neighboring

private

hoepitel are oextremity fractures and complex lacerations. Aimost all of these patients
arrived by privete automobile, generally without edvance notificstion. Most wers simply
splinted or bandaged et the original fecllity and then sent to the Med for definitive care.
One should note, however, that & substantial number of these transters Invoived patient=

with far more serious llinesses, Including: chest pain/myocardial Infarction (heart
selzures, drug overdose, acute abdominal emergencies and diabetic ketoacidosis.

attack),
In all

of these cases, "dumping” subjected patients to the hazards of a medically unnecessary

transfer and Introduced additional delays to definitive care.
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ECONOMIC TRANSFER-STUDY:
SEVERITY OF ILLNESS CRITERIA
{AT TIME OF ARRIVAL N ED)

VITAL SIGNS METABOLIC
a. Heart Rato > 140 or <50 8. DKA (pH < 7.30, HCO3 < 14 with BG > 200 and Ketonuria)
b. Respiratory Rate > 280r< 8 b. Hypoglycemia BG < 40, chemstrip < 40 with mental
status changes
c. BP Diasiolic <40 0r>130 i
. Hyperglycemia: BG > 800
d.Temperature > S4 or> 102
d.K 3.0 or 26.0

a. Acidosis (pH < 7.30) (any cause) |

CARDIOVASCULAR
{. Drug toxicity (Dig leve! >2.0, theo >20.0,
. a. Chest pain with suspicion of ischemia Dilantin ievel > 30 0, Li > 2.0, drug screen postive of
icydic antidep with suspicion of overdoss)
b.Rhythm: PSVT or fluttes£ib with heart rate 2140, heart block
(second degree mobaz If or greater) ventricular tachycardia
of high grade ectopy g.Na> 150 0rNa <125
c. IV antiarthythmics or IV p (99, dopamine, dobutamine, NEUROLOGIC
morepinephrine, lidocaing, procainamide, bretyllium) during
transport a. Altersd mental status (fethargi fused.
unatio 1o answer questions)
RESPIRATORY
b. Acute CVA. new focal Jogic deficits, non

a. Hypoxia (PO2 < 60 mm Hg regardiess of FIO2)
€. Focal neuro deficits or altered mental status secondary
b.Resp rate 228 or intubated Or “resp distress® to trauma
Rosp rate <8 Or “rasp fallure”
OB/GYN
€. Airway obstruction with stridor

d. Respiratory acidosis (pH <7.30 with pCO2>45)

a. Suspected ectopic pregnancy

b. Active labor
INFECTIONS
HEMATOLOGY
a. Meningitis (suspected or diagnosed)
a. Severe anemia (Hct <25% with evidence of actual blood
b. Sepsis (suspected or diagnosed) loss per NG tube, rectal bleeding, and/or vaginal bleading)
€. Active infections in immunocompromised hosts. (Cancer b. Blood transfusion during or prior to transpoit

patients, leukemia, AIDS)
€. Active blocd loss upon artival of >500¢¢ with evidence

SHOCK of shock regardless of hematocrit
a. BP < 100, with tachycardia (P2100), other findings of GASTROENTEROLOGY
hypopertusion: decreased mentation, cool extremities, dusky
extremities, evidence of organ dysfunction a. Active upparfiower Gl bleeding
b Possdle acute abd (abdominal tend with

signs of acute oeritonitis) or pzncrealitis.

All ER charts of patients transferred to the emergency department of the Regional Medical Center at Memphis
during the summer of 1986 were ryviewed by a team of nurses from the hospital’s quality assurance
departments to identily patients who were seriously ill and/or unstable on arrival to the Med. ER
documentationwas compared to a moddied hist of previously published explicit criteria (see appendix A and ref
3) to identify these cases. Based on this review, a total ot 74 out of 271 patients (27 percent) transferred for
aconomic reasons were found to be unstable by e;plicit criteria. While 46 ot these 74 patienis were
translerred by ambutance, 38 arived via private automobile.

14

; Qo 1 4
ERIC

s Aruitoxt provided by Eic:




=3

136

Length of Stay for Admitted Patients
June 1 - August 31, 1986

12 -
10 4
1) total admissions = 87
84 2) average days per patient = 7.3
3) total inpatient days = 634
Number
of 6 4
patients

1 2 3 4 5§ 6 7 8 9 10 31 12 13 14 15 16 19 20 22 30
Numbar of inpatient days

A A total of SO patlents requireC emergency hosplitallzation (87 at the Med and three at
1 Memphis Mental Health Institute). Ten required emergency surgery and/or Intenslive care.
Given the extremely heavy demand for ICU services experlenced by the Med during this
; summer audit, it Is llkely that some patients admitted to hospital ward beds would have
! otherwlse been admitted to Intensive care. During this perlod of extreme [npatient
crowding, Fmergency Department patlents transterred for primarily economic reasons
accounted for an additional 634 bed days of hospltalization (enough to fili the entire
medical/surgical/ICU capaclty of the Med for 2.4 days).

Hospltal crowding was at times so eaireme durlng the 1986 study Interval that the
Reglonal Medical Center at Memphls Emergency Depattment was forcez to transter out a
small number of patlents for care In private hospltals. Guarantee of payment by the Med
or third party paycrs was required by private hospital administrators prior to accepting any
of these patlents In transfer,

15
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ED PATIENT 'DUMPING' IN THE MID SOUTH:

UNNECESSARY MEDICAL CHARGES DUE TO
TRANSFER FOR ECONOMIC REASONS

N = 271 CASES

AMBULANCE TRANSFERS: ($75.00 X 83 CASES) $6,225
MED ED CHARGES (271 ED TRANSFERS) $46,205
TOTAL CHARGES T $52,450
AVERAGE EXTRA CHARGES PER CASE $194.00

Memphls. According to a company executive, the transferring :nstitutlon zarely pays the
costs for transporting pstients sent to the Med for primarlly economic reesons. As a
result, the patient is bliled $75.00 by the ambulance company. Durlng- our study, patlent
charges for a second Emergency Department evaluation at the Med totaled over 46
thousand dollars. Based on these figures, declsions to transfer these 271 patients due
fo inabliity to pay directly Increased thelr heaith care charges by 194 dollars per case.

16
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ED PATIENT 'DUMPING’ IN THE MID SOUTH:

TOTAL UNCOMPENSATED MEDICAL CARE TO 267. ED PATIENTS
TRANSFERRED FOR ECONOMIC REASONS*

N % TOTAL CHARGES COLLECTIONS+ UNCOMP. CARE
MEDICARE 12 4.5% $31,312 $19,379.28 $11,932.72
MEDICAID 59 22.1% $87,219.76 $50,304.42 i36,915.40
PRIVATE INSURANCE 19 5.0% $30,629.84 $3,163.45 $27,166.39
SELF PAY 177 66.3% $263,538.78 $1.868.46 $261,670.32
TOTAL 267  100.0% $412,700.38 $75,015.61 $337,684.83

“Total excludes 9 patients transferred for medical reasons and four for whom no bilfing data could be found.
+Receipts six months foliowing ED visit and/or subsequent hospitalization.

Total charges for care of the 271 Emergency Department cases transferred to the Regional Medical Center
at Memphis for economic reasons exceeded four hundred twelve thousand dollars. Co'lections 6 months
foliowing the end of the study totaled seventy five thousand dollars Transfer of these 271 patients to the
Reyional Medical Center at Memphis ti srefore shifted the need over three hundred thirty thousand dollars in
uncompensated care from local private hospltals to the Regional Medical Center at Memphis.

Given the exireme inpatient crowding noted eartier In our report, transler of these patients generated
substantial indirect costs as well. During the summer of 1986, the Regional Medical Center at Memphis was
repealsdly forced to delay or defer electi/e admission of paying patients due to lack of available beds. By
Postponing o1 redirecting admission of elective patients, the Med risks losing its final, critically needed source
of operating revenue - the paying patient (11).

A conservative estimate of the annual direct costs of patient *dumpirg” to the Med Is one miltion dollars.
This figure Is less than two percent of the Med's annual total for uncompensated care (currently reported to
axceed seventy three million dollars). Clearly the Med pr vides a massive amount of free and reduced cost
care fo citizens of Shalby County and neighboring counties in the Mid South. In part, as a result of this level of
uncompensatud care, the Regional Medical Center at Memghis reported a net operating ioss of three million
dollars in 1985. In 1986, net losses of the Med exceeded seven million doltars.

In contrast, in 1985 the major privata hospltals Ir. Shelby County reported combined net eamings (after
allowar s for charity care) of more than sixty two million dollars. Cumulative financial data for 1986 is no! yet
ava'labe,

(Cont'd)
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Newsweek recenlly commented on the financlal health of a major Memphis based hospital system In its
January 26, 1987 issue, titled "The Revolution in Medicine":

“Nonprofit hospitals can be more profitable than for-profit hospitals. Baplist Memorial
Hospital of Memphis, the nation’s largest nonproflt, had a 16.2 percent profit ratio in 1984,
according to documents obtained under the Freedom of Information Act by the Memphis
Commerclal Appeal. The similar figure that year for HCA, the largest for-pro'it hospital chain
was 8.5 percent; for Humana Inc., 9.9 percent; for Al&T, 4.1 percent”. (12)

In 1984, this 18.2 percent profit amounted to net reverues of over thitty two million dollars for Baptist
Hospitals (which includes Baptist Memorial Hospital - Central and Baptist Memorial Hospttal East and related
corporate holdings). In 1985, net revenues were down, but still exceeded seventeen million dollars. For
these same two years, the Regonal Medical Center at Memphis reported net losses of six million and three
milhon, respectively (13).

During the summer of 1986, the two Memphis hospitals In the Baptist system transferred a total of 34
patients to the Med ED for primarily economic reasons,

In the May 14, 1987 Issue of the Memphis Commarcial Appeal, reporter Steve Tompkins noted that
Methodist Health Systems, Inc., (another large not-for-prolit hospital system based in Memphis) reported net
eamings of 17,1 milfion dollars for 1986. This figure represented an Increase of 33% over net eamings for the
previous year. Methodist Health Systems also noted that its three Memphis hospitals and seven reglonal
hospitals provided 16.6 million dollars in charity care for 1986 up from 13.4 million in 1985. In response to
these figures on charity care, John T. Casey, President and CEO of Melhodist Hospltal Systems said, *! dont
want to pat ourseives on the back too much about that, bacause frankly, that's more than we feel we ought to
be doing” (14).

The three Memphls hospitals of the Methodist Hozpital System (Methodist Centra!, North and South)
transferred 120 emergency departm3nt patients to the Reglonal Medical Center at Memphis for pAmarily
economic reasons during the Summer of 1986.

Since the end of the summer of 1986, ER patient dumping has continued. Data from our summer 1987 audit
is currently being analvzed.

Bocumente Authorized Emergency Department® Transfersto the Emergency
Department of the Regional Medical Center at Memphls
June 1886 - May 1987

June 49
July 50
August 28
September 36
October 15
November 37
December 40
January g**
February 24
March 47
Aprii 65
May 43
Total 43

*Health department, nursing home and doctors office referrals not included.
**Data recording incomplete

Note: Approximately twn adr/tional unauthorized transfers are received fcrev ry patient sent with
prior telephone at norization. This suggests that the actual number transferred over this 12
month period has probably exceeded 1,30C patients.
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AN INSTITUTIONAL RESPONSE

Concument with the accumulation of data during the summer of 1986, the medical staff of the Emergency
Department of the Reglonal Medical Center at Memphis began a more aggressive program of responding to
problem transfer cases. This largely consisted of speclfic, formal written complaints to the directors of local
emergency depatments and thelr hospital administrators. Testimony on the state level before the
Tennessee Board for Licensing Health Care Facillties and extensive news coverage by local print and
television medla further dramatized the p-oblem of emermercy depaiment patient *dumping®. In August of

1986, the provislons of COBRA deuling with the transfer of seriously Il or Injured patients and women in active
labor became law.

STATE REGULATORY EFFORTS TO DATE

During the 1945-86 session of the General Assembly of the Stats of Tennecsee, a bill (S.B. 1410) intended
fo stop the transfer of patients for ‘purely economic reasons' was passed and signed into taw. Unfortunately,

prior to passage, lobbylsts for the Tennessee Hospltal Association were successful In efforts to have key
language In the bitt amended.

ina June 12, 1986 memorandum to member institutions, Chartie Cato, Corporate Counse! for the Tennessee
Hospital Association noted this effort as follows:

“Significantly, we were able to amend the biit (S.B. 1410) to provide that
such (transler) regulations deal only with transfers of inpatlents, thus
excluding conslceration of emergency room cases where no inpatient
relationship has beon established , . , Although we cannot speak to the
final form which the requlations will take, we hope they will tum out o be
far less burdensome that the Federal Act (COBRA) summarized above®.

The state’s Board for Licensing Health Care Facilitles was ctarged with writing regulations to imptement the
legistative Intent of this Bill. in two hearings before the Board (one In November 1986 and one In January
1987), representatives of the Regional Medical Center at Memhis and grass-roots organizations from across
the state presentsd compelling evidence that emaergency departm: .t patient “dumping® was a serious
problem In Tennessee. When first pn sented with thic evidence, a malority of the Board declined tc extend

regulatory protectien to emergency department patients, arguing that to do would exceed thelr authorlty
under the “leqislative intent” of the new law.

This decision promptedt karsh criticlsm from the original sponsor of the legistation, State Senator John Ford
(D-Memphis). Ford requested a formal opinion from the State Attomey Genera! and demanded that the Board
reconsider its decizion. Given AG assurance that regutation of emergency department transfers was indeed
within the Boards t2thority, the Board unanimously voted last spring to reverse Its earfier declsion and extend
reguiatory proioclon ta emargency dapartmant patients. Unfertunalely, under pressure from the Tennessee
Hor pirat Assoclaiv i “he Boawtd voted i postiyano final cosisideration of rogulatory language pending four
addiifonal hearings i tr:e l2:9ast cities of Tennessea, These aia currentiy scheduled for August aud are
primaniy iite=ded to provide privato hospltals In the stale an extendec period of tims ty examine the
Proposed regulatioi and rzspond to them. More than o year aiter SB 1410 was passed, Toernessee is no
closar to Raving effecthve regutations ¢ v.0p paticnt *dumying”,
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CASE STUDIES IN PATIENT "DUMPING™

The following eight cases ara selected from filex In the emergency department of the Reglonal Medical
Center al Memphis (The Med). While the names of the patients, the translening hospital and the date of
transfer have been omitied, all of the Information described is true. Quoled comments are drawn from
transcripts of taped conversations between transferring physlclans and ER residents of the Regional Medical
Center at Memphis. Comments in parentheses ( ) ara intended to simpldy contusing medical terminology, All
eight cases occurred within the past nine months.

CASE #1
Diabetic Ketoacidosis

On a recer™ moming, a young white male with Insulin-dependent diabetes came o the emergency
depariment of a large Memphls private hospital with rapid breathing. nausea, vomiting and chifls. Initial
laboratory tests revealed he was In life threatening diabetic ketoacidosls. Within an S:our of the patient's arrival,
a physician In the hospital's emergency department contacted the Meg by telephone to state “I've got a
gentieman over here, a twonty year old white male who Is 3 Memphis city reskdent, who Is in diabetic
ketoacidosls and he needs to be hospitalized and he dossnt have insurance®. Vial signs, pulse, resplrations
and blood pressure were reported to the Med but no other evidence of serlous ketoackdosls was
volunteered. The Med physician requested that the patierd receive addition intravenous fluld prior to transter.
Immediately following additional fluid, the nurses at the transtenir hospital sent the patient by ambulance to
the Med without further examination and without final authorization for transfer. The patient arrived at the Med
In extremely critical condition with ongolng ketoacidosls and possible sepsis. Following an Intensive 90
minute period of stabilization inthe Med ER, he was admitted to a bed in the hospital's medical intensive care
unlt,

CASE #2
Tricyclic Antidepressant Overdose
At a suburban Shelby County t.ospltal, a young white male was brought to the emergency department
fcliowing an intentional overdose of tricyclic antidepressant medication, a class of drugs that can cause coma,
seizures, cardiac instabilty and death. During initial treatment he became combative and was placed in police
custody under Tennessee Code Annotated 33-6-103, which deals with emergency commitments for
psychlatric evaluation. A call was placed to the Med £D requesting transfor since the patient was now a “under

amrest™. Noting that the

patient had Ingested a potentially fethal amount of tricyclic drugs, the Med ER resident

informed the requesting MD that transfer could not be accepted because the Med had no vacant Intensive

care unlt beds for

necessary cardlac monitoring. The transferring MD agreed not to Initlate transfer. A fow

moments later, an ER nurse at the transferring hospital called back o inform the Med resident that while the

previous call was taking place,

the patient had been ioaded Into an ambulance and was enroute to the Med. A

short time later, the patient arrived. Severely obtunded and hypotensive, he was stabiiized in the ER umil an

overtiow ICU bed could be prepared. Perhaps coincidentally, i was also noted that the patient had no health
insurance.

CASE#3
Meningitis

I
Hospltal affiiated but free standing emergency centers can also be the source of serous patient
“dumping”. Recantly, one such conter called the Med ER seeking to transfer a young man with no insurance
and “possible meningitis=. At the time the call was recelved, the Med's bed census was above 98% of
capacity and the few zvallable beds wera exceeded by the total number of emergency room patients on hand
who were going to require admission. Having been told not to accept any transfers because the hospital was

futl, the Med &R resident refused o authorize transfer and suggested that the patient be admitted to the large ;
privale hospltat w-hich supports the emergency center. Apparently, the center's dector then calied the Med's
» Jmissions office and found out about these few unoccupled beds. The director then called back and
accused the ER resident of lylng. During a subsequent conversation a short time later with the Med ER
director, this physiclan repeated his charge and stated it was the Med's obligation to care for the poor of the
county. Admission to his parent hospital was not appropriate, this physkian added. bacause the young man
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and his famity could not py. He then stated that the patient had been discharged in the custody of his
parents and that they had been instructed 1o come 1o the Med. About an hour later, the patient arrived via
private automoblie. Examination revealed a delious young man with a stif nack, a severe headache and a
fever of 104. An emergency CAT scan was obtained and a spinal tap was positive for meningitis. Shortly after
arrival ln the Med ER the patient had two generalized seizures and requied emergency ~ndotracheal
Intubation and mechanical ventilation. He was then admkited to an intensive care unkt on multiple antblbtics.
Seven days Iater, hs died.

Comment: (Cases 1,2and J)

One of the most important Qlements of the COBRA law governing interhospltal transfers is the
requirement that contact must be established with the recelving hospital and that authorization must be
granted prior 10 sending the patient in transfer, Precipltous, unauthorized transfers can be particularty
dangerous 10 the patient and potentially disruptive to the recelving hospltal i R is fully occupled or lacks
proper faciities foc the care of the patient. I and when such cases occur, both the transferring hospital
And the transferring physician should be held accountable.

Perhaps the most ditticuk pant of wrking requiations for COBRA will involve defining terms which are
central 1o the scope and intent of tive law. Concepts ke “appropriate screening exam* and *stabilization”
mean citferent things 10 ditferent people. In the first of these three cases, a formal complaint was
disreparded by the transferring hospital on the grounds that the patient had received “ail necessary
trextment® and was in “stable condition® at the time of transfer. The Med has since requested Medical
Society review, but no formal mechanism currently exists in Shetby County to examine such cases. We
suggest that documented medical care in such cases be examined In light of the commonly accepted
standard of care practioed in the state in which the transter oocurred, Since dumping s often an interstate
problem, k may prve even more desirable to invoke 8 national standard of care. Both standards are
commonly applied In malpractice cases and ekther should be appropriate 1o an analysls of the quality of
care during hospXal transfers. We also recommend that a viotation be considered 10 occur whenever 8
patient is placed in serious jeopardy by a medically unnecessary transfer, regardless of whether or not the
patient actuslty suffers an adverss oU{coMe a8 & result,

CASE 84
Paintul Sickle Cell Crisis

A young black male wih sickle cell anemia presented to a neighboring private hospital with severe jo'at and
tone pain conslstent with painiul crisis. He had no heakh insurance and was not covered by Tenn>ssee
Medicald. Rather than recelving a prolonged course of intravenous flukis and pain medication (stanoard
therapy for Crisls pain) he was given a short course of flulds and a single shot of pain medication. His discherge
Instructions read ‘Home - X no better In 2 - 3 hours, go to Med. The patient subsequently found his way to the
Med Emergency Depaniment and received 9 hours of additional treatment.

CASE #8
Acute Myocardial Infarction (Heart Attack)

A woman hospltaiized in the coronary care unit of a large Memphls private hospital for seven days was

hothe because her insurance had run out. At the time of discharge she was advised by her private
physician that ¥ she began to expertence chest pain she should seek immediate medical attention at the
Regional Medical Center at Memphis. Shortly foliowing discharge, she developed severe chest pain and
came 10 the Med. In the Med ER she was stabliized and subsequently admitted to an intensive care unit
where she was diagnosed as having an acute myocardial nfarction (& heart attack). Aformal complaint to the
tranelerring hospital was dismissod with the comment that discharge was a “madical decision® and as such “did
not involve an employes or agent of the (transferring) hospltat”,

Commaent: (Cases 4 and 5)
COBRA does not offer protection to patients who are not formally transferred but simply discharged in

unetable condition and %old to seek help elsewhare. i the cument provisions of COBRA are aggressively
enforced, inappropriate discharges such as these may occur mora frequently in the future.
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CASE 06
Bowsl Obetruction

A 59 ysar old woman with two recent abdominal operations ref ned 1o the hospital whare her most recent
surgery had been performed only 16 days earfier complaining of severe abdominal paln. Coveredonly by
Tennasess Medicald, she had exhausied her days of eligblity during her two prior hospRalizations. Despite
being diagnosed as having recumment small bowe! obstruction (a complication of her recent surgery) an
administrator of the hospial refused to allow her to be readmitied. In two separate discussions with the °
transferring physician, the patient refused to agree to transfer 10 the Regional Medial Center at Memphis.
Fotiowing additional persuasion, she reluctantly agreed. Necessary abdominal surgery was subsequently
perfonmed at the Med.

Commerd: (Case 68)

The need for patient consent is not clearly sddressed In COBRA, other than In cases Involving an
unstable patient who damande to be transierred. We beliave no patient wih an emergency condition
should be forced 1o accept transfer without Informed consent.

CASE#7
Cardlac Arrest

Ammh:mWthmmwmm Med ED resitent late one night and
8aid, 1 have a patient, she's Indigent and 1 donY know ¥ you' take her o7 not*. The patient was a Jehovah's
Winess and had severs anemia from chronic blood loss. **/hen asked why admission was not considered”
appropriate 1o his own hospltal, the transierring phiysician repiied, “We admitted her to the hospital, but she
doesnt have any money and she will become an indigent®, Since the patient was not a Sheby County
mkm.wmmmumwuumbmuom«mwwmwmhmmb see if any
would accept the patient befors ca¥ing back. A short time later the doclor called back to state that no
neighboring hospital in Arkansas and no private hospitai in Memphis would accept the patient. He added that
the family had dormowsd $300 10 pay an ambulance 10 get her down there (to Memphis)*, Asked X the patient
was safe 10 transier, the transferring physician replied *Yeh, she will be stable, they can give her O2 (oxygen)
onthe way”,

Given reason fo conclude that emergency transfer of an spparently stable patient was being requested
for primarily sconomic reasons, the Med ED resident delayed accepting transter for ten minutes pending
authorization by his ED director. Upon calling back the referring physician to clarify whether transferwas for
medical or econcmic reasons, the resident was shocked to leam the patient had just sustained a cardiac
arest. An alr ambulance helicopter was knmediataly dispaiched but the patient died prior to transfer.,

CASE#s
intracranlal Hemorrhage

Late one night the Med ED was requested to accept In transfer a patient wih elevated blood sugar
(diabetes), “somewhat slevated® blood pressure and a single eplsode of sefzure activity. Transfer was
requested to the Med because the patient was a “Shelby County Indigent®. Al the time transler was
requesied, the Med had no vacant ICU beds. Howaever, the transferring physiclan assured the Med ED
resident that the patient was stable for transter. When the transferring nurse calied Med EC nursing to give
additional clinical Information, the Med ED resident became more suspiclous and recontacted the referring
physician to remind him that the Med could not accept a patient who might require Intensive care. The ED
resident was again told that the patient was sfable.

On anrival in the Med ED, the patient was noted 0 be delifous and combative, with a blood pressure of
230/130 mg/Hg (exiremely elevated). immediately following arrival she had another selzure, the n stopped
breathing. Following emergency endotracheal lntubation, she was placed on a raspirator and given massive
doses of medications t control recurrent selzure activily. She was held Inthe ER on a sespleator until an
overtiow intensive care unk bed could be slatfed. She died five days later.
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COMMENT: (Cases 7 and 8)
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Both of these cases demonsirate the iimiations of telephone screening’ to detect unstatip patients prior
to transfer. Screening will only be as eifective as the quality of information voluntesred at the tima the
transier ls requested. Hf the patient from Arkansas had baen accepted at the time the original call was
recaived, she would have died in the ambulance. We recommaend that rsguistions based on COBRA
require not only contact with the receiving hospital, but also accurate and complete exchange of
information. We aiso recommand that in all cases of interhospital transter, the sending physician shoukd
be requiced to certity either that the patient is stable and able to be transfemed without signiticant risk, of
that the medical benefits of transfer for specialty care outweigh the tisks of trans’sring an unstable
patient (eQ. a referral 10 a trauma center). The reason for transfer should aiso be specitied. In cases in
which & patient Is sant without proper documentation, we recommend that a presumption be made that
the transferring physician judged the patient to be stable. In any case, patient assvssment, stabilzation
ana :‘eterminztion of appropriateness of trancfer should be clearty identitied as the duty of the hospial
initiating transfer.
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POLICY RECOMMENDATIONS
In conclusion, we balieve that several key elements can and should tw addressed in drafting reguiations

to Impiement CCBRA. They Include:

1.
2.

E

Clear requirements for evaluation, stabilization and care prior o transfer, judged against a state or national
standard of care.
Raquired contact with the receiving hosplital, adequate exchanga of accurate information and required
authorization prior to transfer. In the event of violations, both the transferring hospital and the transteming
physician should be held accountabie,
Physician certification of the patierd's conction at the time _{ transfer and the primary reason for transfer
should aways be noted in writing. Records should be kept. If transfer of an unstable patient is needad to
reach necessary specialty cars, the transfering physiclan shouid document that potential benefits
outweigh the potential ricks of transfer. In cases in which transfer is not medicaily necessary,
documentation regarding the reason for transfer and certitication that the patien is stable for transfer
~ould also be required. A copy of this centification should accompany relevant medical records upon
:nsfer.  Absence of certification shouid be deemed to indicate that the transferring physician
cansidered the patient stable for transfer.
The requirement that “appropriate medical records must be provided" should be clarified to state that
such records must accompany the patient in transfer. Otherwise, records submitted days or even weeks
later may be argued to mee! the statutory requirements of COBRA, even though such delayed exchange
of medical information would be practically useless in the management of an emergency room patient.
Given the limitations inherent to telephone screening, any potential liabilty for inadequate assessment
and/or complications during transport should rest entirely with the transferring physician and hospital. No
other party is In a posttion to objectively and independently assess appropriateness of transfer,
Once a hospitai witt: adequate facilities rsceives a patient and identif’es that an emergency condition or
active labor exists, that hospital should be considered 1o have aduty to provide necessary emeryency
care (inckiding emergency hospitalization) unless:

a) The patient requires emergency, specialty care not ivailable in the transfenting hospital, such
that the benefits of transfer outweligh the associated risks, and/or

b) The patient (or the patient's tegal representative) requests or agrees to transfer after being
adequately informed of the reason for transfer, assoclated benefits and risks.

surgery) and other major procedures. Given the potenti.! hazards and assocfated costs of
emergancy transfer, informed consent should be required in these cases as well. n obvious
emergency situations where expedtious transfer {o a higher level of care Is deemed necessary (eg, a
victim of major trauma) and the patient is a minor or incompetent to consent, informed consent
should be obtained from a legally responsible third party. If no such individual is readily available,
transfer can be accomplished based on the principle of implied consent, in much the same way an
unconscious patient can be rushed to emergency surgery o save Ife or limb.

By incorperating the principle of informed consent into transfer regulations based on COBRA, HCFA
can dramatically strengthen the overall etfectiveness of these rules. !t can be expected that many
private hospitals and for-profit health care corporations will object o a requirement for informed
consent, arguing that it will delay or hamper medically necessary emergency transfers. Informed
consent should pose no more barmier to emergency transfer than it currently does to emergency
surgery. The principle of implied consent in emergency situations will be adequate for cases
invoNing time critical transter to Ife-saving tetiary care.
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H) Enforcement of COBRA should not be limted to investigation of palient or hospital complaints. Most
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patients placed at risk by dumping are unaware of the true circumstances of their transfer or are unwilling
to file a complaint agair.st a hospital. Most public hosprtal administrators are extremely reluctant to request
a federal investigation of what is often pe~  2d as a local problem. City-wide hospital relations must
continue to function long after a complaint is investigated and many will be reluctant to risk long-term
relations for a short-term problem. .

Patients andt/or hospital complaints, it and when received, should not be simply referred back to the state
Jave!. Most state hospital associations are extremely powerful and many regulatory boards are defined by
statute to contaln a majority of members from the very industry that is being regulated. Objective review
under these circumstances will be extremely difficult.

We recommend that hospitals be required to document all cases of interhospital transfer, (whether sent
or received). Files should include copies of certification of stabilty for transfer and the reasons(s) for
-ansfer and a copy of each patient’s written consent. Adequate identifying information should aiso be
retained to allow the complate medical record to be retrieved for review.

These files should be audded periodically (particularly in metropolitan public hospitals) to detect potential
cases of "dumping’. Suspicious cases can then be followed up with both the receiving and the
transfening hospital.

This mechanism, while cumbersome, will be far more effective for detecting and regulating dumping than
a system which relies on investigation of compiaints. Clear documentation of transfer practices and
transter records should also ba examined more carefully during pesiodic visits by the Joint Commission on
Accredttation of Hospitals. We believe patient dumping will not cease until transferring hospitals perceive
that treating a poor patient is preferable to the financial and regulatory risks cf an inappropriate transfer.
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CONCLUSION

The poor and uninsured patients of Tennessee and the nation need protection from medically unnecessary
and potentially dangerous trarsfers for primanly economic reasons. Transfar of unstable patients due to
inability to pay has increased despite the fact that this practice is contrary to the transfer guidelines of the
American College of Surgeons. the American College of Emergency Physicians, the American Hospital
Association and the Joint Commission on Accreditation of Hosgitals. Adverse public opinion, voluntary
restraints, generally worded legistation and loczl complaints have proven largely ineffective for dealing with the
problem of “dumping=.

In recent years, many have come {o view American health care as an “industry” rather than a force for social
good. Competition, profit margins, "product line management™ and promise of reimbursement are rapidly
replacing the sense of mission that once characterized the best ideals of medical care In this country. Faced
with the need to compete to survive, many private hospitals now consider charity heatth care to be little more
than a "bad business practice’. Under these circumstances, & becomes easier 1o place an instdution's
economic self-iflerests above the best interests of an individual patient. Physicians have not proven {0 be
immune fo these pressures and many now refuse to admit a patient to the hospital without adequate promise
of payment.

Lost in this process has been the implicit social contract that once characterized the relationship between
hospital, physicians and the public. Short of a fundamental reordering of fiscal and social priorities in the
United States. it seems ikely that competitive pressures on private hospitals and physicians will increase. In
this increasingly hostile environment, carefully worded regulations backed up by clear, consistent
enforcement appears to be our only hope for safeguarding the welfare of patients at risk for “dumping™. Many
private hospital administrators regrat that anti-dumping regulations are being implemented. Those of us who
work for public hospitals regret that they are necessary.
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Mr. WEiss. Thank you, Dr. Kellermann.
Dr. Ansell.

STATEMENT OF DR. DAVID ANSELL, ATTENDING PHYSICIAN, DI-
VISION OF GENERAL MEDICINE/PRIMARY CARE, COOK
COUNTY HOSPITAL, CHICAGO, IL

Dr. AnseLL. It is hard to follow Dr. Relman and Dr. Kellerman,
and much of what I am going to say will echo and amplify their
comments.

Mr. WEIss. Your entire prepared statement will be entered in the
record, without objection, so you may just highlight those points
which you think are the most important.

Dr. AnsgLL. Just to introduce myself, I am an attending physi-
cian at Cook County Hospital in Chicago, IL, which is a public hos-
pital. I have been there for 9 years. I am also an assistant professor
of community health sciences at the Public Health School at the
University of Illinois in Chicago.

I want to preface my statements by saying that what I am going
to say here today is based on my rcsearch and experience in this
area and does not necessarily reflect the opinions of my institu-
tions.

First of all, I want to thank everyone for inviting me here today.
I want to give a little background so you can understand the na-
tional perspective of this.

During the past 6 years, there have beer. dramatic increases in
patient dumping reported throughout the United States. This chart
Just represents Cook County Hospital, which Las seen over a three-
fold increase between 1980 and 1986. We have a blip there in 1983
and 1984 that I will explain if people are interested in the question-
and-answer period.

[The chart follows:)
Patient Transferred to Cook County Hos- 'al, 1980-86
1980 1,295
1981 2,906
1982 4,628
1983....... 6,769
1984 5,652
1985 4,205
1986....... 4,273

Dr. ANseLL. But this increase has been reported in other places
around the country. Nallas’ Parkland Hospital has experienced a
twofold increase. D.C. General Hospital, here in Washington, has
had a sixfold increase.

To put this number in perspective in Chicago, Cook County Hos-
pital gets transferred to its door more patients than most Chicago
area hospitals admit during the year.

This is a problem. as I mentioned, of national scope. There are
an estimated quarter of a million patients a year who get trans-
ferred for economic reasons.

I define patient dumping as denial or limitation in the provision
of medical services for economic reasons, and the referra of that
patient elsewhere. That is a broad definition.

I will be focusing here just on the economic transfer of patients,
specifically in need of emergency hospitalization.
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I will first outline the reasons for this increase in patient dump-
ing and I will then describe the results of a study that my col-
leagues and I performed in Chicago. I just want to say that we did
the study because we heard anecdotes, and we all experienced
anecdotes, and we wanted to follow a number of these patients and
see what happened to them.

Just a little of the background, and I will be very brief. To under-
stand the background of this increase in patient dumping, one has
to look at the broader issue of access to health care in the United
States. It has been mentioned three or four times today, there are
about 35 to 40 million individuals in this country, up from 25 mil-
lion in 1977.

In Chicago, there are 600,000 uninsured, or one in five citizens in
the city of Chicago has no health insurance.

Obviously, the implications, when a patient like this gets sick,
are enormous, both for the individual patients and for the institu-
tions.

In 1982, 1.4 million families in this country, or 5 million individ-
uals were denied medical care for economic reasons, and there is
every reason to believe that that number is greater now.

Over the same period of time as has been discussed here, reim-
bursement practices have changed for hospitals, leading many hos-
pitals to estabiish restricted admission policies for the uninsured.
Just as an example, in Chicago recently, the University of Illinois
I-}I:;:pital, a State-run, public hospital, has adopted a policy such as
this.

There has been concern raised in many quartezs that these eco-
nomic considerations, and some refer to this as the wallet-biopsy, is
the major determinant and takes precedence over medical reascns
as a determinant of hospital transfer policy.

I think that has been said by the other panelists here.

Let me just briefly review the study that we did in Chicago. We
did this in late 1983. We interviewed and reviewed the charts of
500 consecutively transferred patients who were admitted to the
medical and surgical services. We didn’t look at obstetric patients;
we didn’t look at pediatric patients; and so it is limited in that way.

Patients transferred were predominantly black and Hispanic,
and this is a finding that has been shown in other studies, that
dumping predominantly affects minority patients.

Only 11 percent of these patients were employed full time; a
small proportion had part-time work.

The next chart shows the insurance status of these patients, as
compared to all patients who come to Cook County Hospital. You
have to understand that patients who come to Cook County Hospi-
tal are largely the medically indigent.

{The chart follows:]
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Dr. AnseLL. We found that about half of our patients had no in-
surance and half had limited form of public aid, and they were
more likely to be uninsured than the rest of the Cook County Hos-
pital population. Thirty-ﬁv&lpercent of these patients were trans-
ferred from teaching hospitals, and the reasons given for transfer
was no insurance for 87 percent of .these patients.

The medical implications- of patient dumping are serious and
sometimes shocking, as has been recorded here today. Almost a
quarter of our patients ended up in an intensive care unit after ad-
mission. Twenty-four percent were unstable at the time of transfer.

Patients with meuical conditions who were transferred to Cook
County Hospital had a mor:ality rate about three times that of
nontransferred medical patients:to-Cook County Hospital. Almost 1
ggetd of 10 medical patients transferred to- Cook County Hospital

ied.

I would describe just some of the patients; they are attached to
the testimony. Patient No. 3 was a 36-year-old man with a stroke
and dangerously elevated blood pressure. Paticnt No. 10 had a gun-
shot wound to- the neck, was bleeding profusely from the major
artery going to the brain. Patient No. 290 fell from a third-story
window. Patient"No. 584 was a 40-year-old woman with meningitis.
Patient No. 587 was a 49-year-old woman with-heart failure, diffi-
culty breathing-and dangerously high-blood pressure.

We felt that these 106 patients were unstable, ar.d every.day pa-
tients similar to this are being<transferred for economic reasons—
not just in Chicago, but all around. the country:

A followup study was done to our study in April 1985, which
showed similar results, both in terms of patient. stability and the
proportion of patients transferred because of no insurance.

Just to tell you'how this was-done, the transfer ‘as initiated by
a phone call from.the transferring hospital. We h. 7e a system in
Chicago that purportedly guides -this transfer process. The reason
for transfer was that which was given to the €Cook County Hospital
physician over the phone from:the transferring hospital.

n 87 percent in both studies.in 1983 and in 1985, the reasovn for.
transfer was no insurance. This: isza widespread,. natienal problem.

The clinical implications of patient-dumping, I want to just go
over a little bit. These are the key issues and speak to what I think
are the weaknesses of the Federal ' law.

Patients in need of emergency hospitalization are-often in an un-
stable condition. For many conditions, stabilization- can only occur
after definitive surgery has occurred, or after days of intensive
medical treatment. Patient stability cannot be-easily predicted or
guaranteed during transfer to anothe. hospital.

All transfr: carries some risk, and when a patient is emergently
ill, the risk sometimes is difficult-to measure. Remember these are
patients whose conditions warrant emergency hospitalization.
These are not elective admissions; they are seriously ill patients
whose 1edical conditions can change from moment to moment.
Even among the patients that we considered stable in our study, 15
percent required admission to an intensive care unit after admis-
sion to Cook County Hcspital,

This demonstrates the degree of error that exists in instability
rating. This convinces us that to transfer a patient from une hospi-
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tal to another can only be justified when that transfer is made to
provide services not available at the transferring hospital. That is
echoing I think what Dr. Kellermann and Dr. Relman said.

Treatment delay is another factor that needs to be understood. I
think this is where the communication between physicians and
lawmakers has to be clear.

The decision not to admit an emergently ill patient for economic
reasons wii! delay that patieat’s treatment beyond that which it
would normally have been delayed. In our study, the delay in treat-
ment due to this transfer process ranged from 1 to 18 hours, and
averaged over 5 hours.

For some patients, delay in treatment may lead to premature
death. This has been shown for a.number of different disorders. A
study of patients with severe head trauma at Cook County Hospital
found that those transferred from other hospitals had a higher
mortality rate than those directly admitted.

This differential in mortality was attributed to treatment delay.
Again, the risk that this treatment delay may carry for an individ-
ual patient is only acceptable when that transfer is made to pro-
vide care not available at the transferring hospital.

In this situation, the transfers should be made to the closest hos-
pital that has the facilities that can appropriately treat this pa-
tient. In our study, the overwhelming majority of patients had
emergency conditions that could be treated at a presenting hospi-
tai

Another issue that has been toached upon today is the ethics of
this whole business. We looked at this in our study, specifically the
issue of informed consent for transfer, which is not only an expec-
tation in medical practice, but is a basis for lawsuits in multiple
areas of medicine,

It is established practice for rhysicians to obtain informed con-
sent prior to any intervention that may pose risk to a patient. In
our study, only 6 pcreent of the patients had signed consent for
transfer. Transfer for economic reasons provides no obvious benefit
for a patient, and because the risks for transfer are often unpre-
dictable, a physician faced with the situation of having to provide
informed consent to a patient being transferred for economic rea-
sons, is faced with an ethical dilemma.

We found in our study the practice was to tell the patient the
reason for transfer was one reasor, while telling the Cook County
Hospital physician, the reason was no insurance. One hospital here
in Washington, DC, has had the practice of giving the patient an
option of signing a consent for transfer, or signing out of the emer-
gency room against medical advice.

In Texas, in their State }-w, and I have read this carefull /—I
found this interesting—has { aced this ethical dilamma by supulat-
ing in this antidumping law the. obtaining patient consent for eco-
}rllonin{ic transfers is not necessary, thus Jetting the hospitals off the

ook.

There are ethical guidelines published by the American College
of Physicians; the patient bill of rights by the American Hospital
Association stipulates that informed consent must be given for
transfer, and yet it is not being done.
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Let me quickly go to the deficiencies I see in the laws. As I men-
tioned, Chicago has had a set of local guidelines since 1977 that are
supposed to guarantee patient stability and well-being in the trans-
fer process.

Nllinois and 26 other States have the law requiring hespitals to
rovide emergency treatment to all patients. Despite thesc guide-
ines and laws, patient dumping continues to be a problem.

There are three central deficiencies in the State and Federal
antidumpinf laws. The first is.the definition of.what constitutes an
emergency lacks clarity. In.the:case of the Federal law, the defini-
tion i8 too general and vague. I have some recommendations after-
wards that I could give.

,Second, all patient dumping laws provide for the pat‘ent being
transferred as being stabilized, and as mentioned before, that is not
something that is necessarily predictable, and is not necessarily
even desirable for a patient to be stabilized. It is an elusive con-
cept; there is going to be disagreement among peléysicians, and pa-
tig%tj’ conditions are such that it is often unpredictable to define
stability.

So, t]’m'e requirement of stability is going to render the law unen-
forceable.

The third weakness of the current Federal law is the question of
monitoring and enforcement. I think they have been raised pretty
extensively here today, and I won't belabor it. I will just add a
little bit to that by asking how will we keep track of these patients,
how will patients be informed of the law? You know, these patients
who don’t have access to medical services, often don't have access
to legal services, also.

How will determinations of violations be made? I am of the firm
opinion because of the vague definition of emergency, the unrealis-
tic expectation of stabilization, that-the Federal antidumping legis-
lation will not be effective and the dumping of emergency patients
will continue.

The only way to protect all emergency patients from the poten-
tial ill effects of patient dumping is to prohibit the practice of
transferring any patients in need of emergency care for economic
reasons. Transfer of emergency patients from one hospital to an-
other should only be allowed when the transfer is motivated to pro-
vide medical services not available at the transferring hospital.

A permanent solution to the problem of patient dumping will
occur only, as others have said, when the larger issue of health
care financing, both for the individuals and the hospitals is ad-
dressed. I ayi>p aud the recoinition that Congress has begun to give
to this problem, and urge that in addition. to legislative initiatives,
that you begin to develc.~ 1 national health program, such that all
sick people are guaranteed equal access to our medical care system,
regardless of ability to pay.

Just for the additions to the law, I would support Dr. Relman's
suggestion about & written physician’s form for every transfer, and
that the transfer only be for medically justifiable reasons, and I
would support Dr. Kellermann’s suggestion that informed consent
be required.
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I think when we start requiring hospitals to give informed con-
sent, we will find more appropriate triage of these patients.

[The prepared statement

of Dr. Ansell follows:]
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TESTIMONY

DAVID ANSELL, M.D.

Attending Physician Assistant Professor
Department of Medicine Community Health Sciences
Cook County Hospital University of Illinois
Chicago, Illinois School c¢f Public Health

Chicago, Illinois

I want to thank the chairman and members of the committee for
inviting me here today.

During the past six years there have been dramatic incr 1ises in
patient dumping throughout the United States. Between J80 and
1986 there was a 3 fold increase in transfers to Cook County
Hospital in Chicago, 1Illinois; Dallas' Parkland Hospital
experienced a 2 fold increase; D. C. General Hospital experienced
a 6 fold increase. To put this in perxspective, Cook County
Hospital gots transferred to its door more patients than most
Chicago area hospitals admit during a year. This is a problem of
nationali scope. There are an estimated 250,002 emexgency
patients each year who get transferred for economic reasons.

I define patient dumping as the denial or 1limitation in the
provision of medical sexrvices for economic reasons and the
referral of that patient -eclsewhere. I will be focusing
specifically on the economic transfer of patients in need of
emexgency hospitalization.

I will first outline the reasons for this increase in dumping.

I will then describe the results from the study that my colleagues
and I performed in Chicago. Finally, I will comment on proposed
solutions fcr the problem with particular reference to the Federal
law designed to stop dumping.

To understand why dumping has increased, one has to look at the
issue of access to health care in the U.S. of which the dumping
of emexgency patients is but one manifestation. There are
between 35 and 40 million uninsured individuals in the United
Jtates up from 25 million in 1977. In Chicago for- example
600,000 people or one out of every five individuals has no
health insurance coverage.

people) were denied medical care for ecconomic reasons. This
includes emergency and non-emergency care. There is reason %o
believe that this number is ever greater now.

Over the same period of time, changes in reimbursement practices
for hospitals have caused many hospitals to adopt policies

In 1982 1.4 million families in the United State (5 million
restricting admission for the uninsured. Recently, for example,
|
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in chicago, the uUniversity of Illinolis Hospital, the state run
public hospital adopted such a policy.

. There has been concern raised in many quarters “hat these
economic considerations-~some refer to this as the "wallet biopsy"
—-takes precedent over patient well- bcing as a major determinant
of hospital transfer policy.

I would like to briefly review the study my colleagues and I
performed at Cock County Hospital in Chicago in 1983, w2
interviewed and xeviewed the charvs of 500 patients who were
transferred to Cook County Hospital from other hospital emergernny
rooms and required admission. Then we compared these patients to
patients at Cook County Hospital who were not transferred.

Patients transferred were predominately black and Hispanic males.
That the practice of dumping disproportionately affects
minorities has been demonstrated in other studies also.

only 11% of these patients were employed full-time. About half
(46%) had no insurance and half (46%) were recipients of limited
aid from the Illinois Jepartment of Public Aid. Compared to all
Latients who get admitted to Cook County Hospital these patients
were significantly less likely to be insured. These patients
were transferred from all types of hospitals. Thirty-five
rercent werxe transferred from tecaching hospitals, The rcason
given £or transfer was ''no insurance" for 87% of the patients.

The medical implications of patient dumping are sevious and

sometimes shocking. Almost one quarter of the patients were

admitted to an Intensive Care Unit. In addition 2% were

unstable at the time of transfer. Patients with medical .
conditions who were transferred had a mortality rate almost :
three times that of non-transferred medical patients ot Cook

Cgunty Hospital; almost one out of every ten medical transfers

died.

I would like to describe some of the patients. 1Included for

your review is a list of the clinical characteristics of the 106
patients that we felt were unstable. Patient 3 was a 36 year old
man with a stroke and dangexously elevated blood pressuxc. Patient
10 had a gunshot wound to the neck, and was bleeding profusely
from the major artery going to the brain. Paticent 86 was 41
year old man with gun shot wounds to his head, chest and abdomen
in a coma and on a respirator. Patient 116 was an unconscious
woman with suspected drug overdose. Patient 290 fell from a 3rxd
story window. Patient 584 was a 40 year old woman with menangitis.
Case 587 was a 49 ycar old woman with heart failure, difficulty
breathing and dangerously high blood pressure. Everyday, patients
similar to this are being put at risk by economically motivated
transfers.

A follow up study to our 1983 study was performced in 1984/85 and
showed similar results. Studies from Oakland and Dallas have
also confirmed our experience. Reports of patient dumping from

E TC 77-931 0 - 88 - 6
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xural areas suggest that this is a widespread problem.

What are the clinical implications of patient dumping? Patients in
need of emergency hospitalization are often in an unstable
condition. For many conditions, stabilization can only occur
after definitive vurgery has occurred or after days of intensive
medical treatment. Patient stability can not be easily predicted
or guaranteed during transfer to annther hospital. Remember these
are patients whose conditions warrant emergency hospitalization.

. These are not elective admissions. They are seriously ill patients
whoze medical conditions can change abruptly from moment to
moment.

Ever among the patielnts we considered "stable" in our study, 15%
required admission to an intensive care unit after admission to
Cook County Hospital. This demonstrates the degree of error
that exists in instability rating. This convinces us that the
transfer of patients from one hospital to another can only be
Justified when that transfer is made to provide services not
avajlable at the transferring hospital.

Treatment delay is also a factor that needs to be considere. in
economic transfers. The decision not to admit an emergantly {11
patient for economic reasors will delay that patient's treatment.
In our study the delay in vceatment due to this transfer process
ranged from one to eighteen hours. For some patients, delay in
treatment may lead to premature death. A study of patients with
severe head trauma at Cook County Hospital found that those y
transferred from other hospitals had a higher mortality rate

then those directly admitted. This differential in mortality was
attributed to treatment delay.

Again, the risk that treatment delay may carry for an individual
patient ig only acceptable when that transfer is made to provide
care not available at the transferring hospital. And in t¢his
situation, the transfer should be made to the closest hospital
with the appropriate facilities. In our study the overwhelming
majority of patients had emergency conditions that could be
treated at the presenting hospital.

One otuer important factor is the issue of informed consent. It
ic established practice for physicians to obtain informed consent
prior to any intervention that might pose risk to a patient.

In our stuly, only 6% of patients had signed consent for
transfer. lecause transfer for economic reasons provide no
benefits to the patient and because th= risks of transfer are
often unpredictable - a physician in an emergency room is forced
with a ethical dilemma when transferring’ a patient f£sr economic
reasons. We found that in our study, the practice in many cases
wag tc 511 the patient he wasebeing transferred for some other

reason while telling the Cook County Hospital physician the
reason was '"no insurance."

One hospital here is washington, D.C. has had the practicz of
giving the patient an "option" of signing a consent for transfer
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or signing out of the emergency room against medical advice.

And Texas has faced this ethical dilemma by stipulating in its
anti-dumping law that obtaining patient consent for economic
transfers is not necessary-thus letting transferring hospitals
“off the hook."

I would like to .conclude by discussing t 2 shortcomings of
existing local guidelines, state laws anu specifically the
federal anti-dumping law. Chicago has had a set of 1local
guidelines since 1977 that are supposed Lo guarantee patient
stability and well-being in the transfer process. Illinois (and
21 other states) has a 1law requiring hospitals to provide
emergency treatment to all patients. Despite these

guidelines and laws, dumping continues to be a problem.

There are three central deficiencies in state and federal "anti-
dumping” laws. The first is that the definition of what
constitutes an emergency lacks clarity in most laws. In the
case of the federal law the definition is too general and vague.

Secondly, all patient dumping laws provide for patients to be
transferred after being stabilized. As articulated a few years
ago by Dr. Arnold Relman, "Stabilization of emergency cases is a
notion used b7 hospital managers to justify transfer for economic
reasons."” As I mentioned before, for many emergency cases,
stabilization requires days of intensive therapy and cannot
necessarily be accomplished in an emergency room. Thus the
requirement for prior stabilization runs counter to what is
often medically possible or even desirable. Presently, there

are no accurate medical protocols that allow a physician to predict
for all patients who is stable and who is not. Therefore, unstable
patients will continue to be transferred for economic reasons.

The third weakness.of the current federal law is the question of
monitoring and enforcement. The federal anti patient dumping
legislation went into effect in Augurt 1986 and to date we have
not seen the proposals for monitoring and enforcement. How will
the government seep track of these patients? What kind of
follow up preccedures will be provided? How will patients be
informed? How will determinations of violations be made? I

am of the firm opinion that because of the vague definition of
emergency and the unrealistic expectation of prior stabilization,
the federal anti dumping legislation will not ke effective and
the dumping of emergency patients will continue.

The only way to protect all individual emergency patients from
the potential ill effects of patient dumping is to prohib!t the
practice of transferring any vatients in nec. of enmergency care
for economic reasons. Transfer of emergency patients from one
hospital to another should only be allowed w..en that transfer is

. motivated to provide medical services not available at the

- transferring hospital.

A permanent solution to the problem of patient dumping will occur

T M.
ety
Q
ERIC
?




ERIC

Aruitoxt provided by Eic:

160

only when the larger issue of health care financing is addressed.
I applaud the rocognition that Congress has bequn to give the
shocking and uniquely American problem of patient dumping, and
urge that in addition to legislative initiztives, you begin to
develop a national health program such ttat all sick people are
guaranteed equal access to our medical care system regardless of
ability to pay. -
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Study # Age/Sex

10

12

43

52

57

62
70

71

85

172
213

221

253
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TRANSFERS TO A PUBLIC {OSPITAL
A Prospective Study of 467 Patients

Robert L. Schiff, M.D., David A. Ansell, M.D.: et al;

CATEGORY 1:

20/

s/

25/4

20/4

37/F

30/4

62/M

33/

sm
26/4

18/M

42/

21/M

2/

28/

(N Engl J Med 1986;:;314: 552 ~ 7)
TRAUMATIC INJURIES WITH SHOCK, BLOOD LOSS > 500 CC, VITAL GRGAN

DAMAGE, OR VASCULAR DAMAGE
Unstable Clinical Parazeter(s)

CGunshot wound to neck, bleedfing profusely from tiansected external
carotid artery braach, > 500 cc blood loss.s

Stab wound to righ: arm with brachfal artery injury, absent
brachial pulse.

Stab wound to left neck.

Open fracture of ankle with cold foot and absent pulse.

112 1st and 2nd degree burns of face and chest with RR 44,

Blunt abdosinal trauma with falling hezatocrit, and syncope. Re—~
quired blood transfusion before transfer.

Gunshot weund to both thighs, initfal BP 74/48, left pedal pulse faint.

Multiple gunshot wounds to atdozen, BP 90/60, hematuria, and
diffusely tender abdozen.

Partial asputation of hoth hands with fnftfal BP £2/60.

Gunshot wounds to chest and abdozen raquiring blood transfusions
before transfer.

S:ab wound to chest, hexmopneuzothorax, 575cc blood loss, hematocrit
drop from 431 to 24%.

Multiple stab wounds, T 95°, BP 70/40.

Stab wound to chest, initial BP 90/50, 450cc blood loss.

Multiple stab wounds, chest tube draine. 600cc blood, acidotic
(arterial gH 7.30).

Multiple trauma with probable splenic rupture, heraturia, and drop
1 v hezatocrit fros 44X te .67,

(coatinued)

-
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-
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Table 2 (continued)

Study # Age/Sex Unstable Clinical Parameter(s)

384

426
431
433

503

CATEGORY

42

73

100
116
117
136
138
162
211
259
302
kx]
376
396
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23/4

25/4
/¢
19/4
55/M

50/

Multiple blunt trauma, loss of consciousness, subluxation of €2

over C3 spine.

Pelvic and radial fractures, BP 90/50.

f sltiple blunt trauma, multiple fractures, BP 95/0, confused.

Gunshot wound to chest, initial BP 70/30, 1000cc ‘blood loss from chest.
Stab wound to face with swelling, dysphagia, and choking sensatioa.
Multiple traums with flail chest, Hb 8 guX, required 2 units packed

red cells before transfer.

2: NON-TRAUMATIC CAUSES OF ABNORMAL MENTAL STATUS OR ACUTE COMPLICATED

58/F

T4/

S4/F
27/F
33/M
41/
28/M
62/M
3o
22/m
40/M
33/4
27/M

34/

CEREBROVASCULAR ACCIDENTS

Chronic lymphocytic leukemia with progressive confusion and loss
of vision.

,Recent syncopal episodes, orthos.atic BP change from 180/100 supive
to 0 on standing.

Acute cerebral embolism, atrial fibrillation.

Unknown drug overdose, unresponsive, fnitfal RR 36.

Diabetic ketoacidosis, axillary T 101®, confused.

Delerium tremens.

Deleriunm trec:ns.

Acute cerebrovascular accident, stuporous, BP 158/120.

Deleriunm trecens.

Deleriun tiemens, seizures, acute pancreatitis.

Acute cerebrovascular accilent, unresponsive with decorticate posturing.

Deleriun trezens.

Altered cental status (delerious) and sei.ures.

Delerium trezens.
(continued)
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Table 2 (continued)

Study # Age/Sex Unstable Clinical Parameter(s)

479 56/M  Acute organic brain syndrome. i

515 58/M Confusien, fever, wet gangrene of foot.

523 53/M Confusion, diabetes mellitus, with T 99..5'.

581 16/M  Multiple seizures, abnormal pental status. 3
609 22/M Gunshot wound to arm with altered mental status {difficult to arouse).

CATEGORY 3: TRAUMATIC CAUSES OF ABNORMAL MENTAL STATUS AND/OR FOCAL NEUROLOCIC DEFICITS

1 31/ Blunt head trauza, stuporous, diagnosis subdural hematoma.

21 30/M Multiple trzuma, hematuria, right pupil constricted, left pupil
dilated, initial BP 96/50. :

‘- 46/M Blunt head trausa with possible basilar skul. fracture, was vomiting

in Energency Department.

79 40/M Comatose, anisocoria, diagnosis subdural hematoma, intubated, given
mannitol. '
86 41/M  Cozatose with gunshot wounds to head, chest, and abdomen. Intubated,

given mannitol.
108 50/M  Delerium, T 101.8*, diagnosis possible subdural hematoma.
114 271/M Motor vehicle accident, coma, decerebrate posturing, no spontaneous

respirations, intubated, given mannitol.

163 53/M  Head travma, stuporous, BP 300/160.
167 58/M Head trauma, ¢ nfusion, pupils reacting differently, T 93.4°.
173 26/ Blunt head trauza with sku.’ and multiple facial fractures, dis-

oriented, BP 80/60, ¢ 46.
240 38/M Abn¢ rmal mental status, hacing sefzures, diagnosis rule-out sub-
dural hecatona.

290 32/M Fell from third story, confused. '

-2
g
)
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Table 2 (continued)

Study ¢ Age/Sex
J

Unstable Clinfcal Parameter(s)

23

454 57/M Motor vehicle accident, head trauma, comatose, BF 95/73 in military
antishock trousers, T 91°*,
504 51/M Multiple trauma, multiple fractures, confused.
597 43/ Head trauma, lethargic, diplopia.
559 39/ Skull fracture, possible subdural hesatoma. |
CATEGORY 4: ACUTE RESPIRATORY FAILURE OR SEVERE RESPIRATORY DISTRESS
18 48/4  Pneumonia with hypoxia, p0z 57, RR 26-33.
31 32/M Acute pulmonary edema, ABG: pH 7.37, p0y 54, pC0; 29 on SL 0y by
nasal cannula. '
) 30/7 Brenchial asthoa, initial ABG: pH 7.11, p0; 103, pC0; 81,
83 63/F Congestive heart failure, ABG: pd 7.24, p0; 80, pC0y 79, P 43-63
with pacemaker not always capturing.
165 54/4 Acute cholecystitis, right lower lobe infiltrate with hypoxia,
p02 58 or 3L 0;.
195 29/F  Pneumor‘a, RR 40, P 140, ABG: pH 7.54, p0y 51, pCO; 20, HCO3 17 on 4L 0.
226 53/ Respiratory distress, RR 32, P 112, ABG: pH 7.40, p0; 69, pCO,
34 on 4L 0.
235 61/F Congestive heart failure, respiratory distress, atrial fibrillation,
paeumoria, T 95°, P 102. '
238 43/ Pneuconta, RR 36, P 120-140, ABG, pH 7.42, pOy 67, pCOy 20, HCO3
19 on room air.
353 42/4 Chronic sbstructive pulmonary disease with pneumothorax, ABG:
pH 7.33, p0z 59, pC03 43 on 2L 0j.
358 61/F Pulmonary eduwa with fnitial ABG: pH 7.41, p0p 73, pCO0; 14.
' 519 55/4  Asthoa and pneumonia, {nitial ABG: pH 7.31, p0p 74, pCO; 43, HCO3 21.
540 57/4 Pneuconia with hypoxia p02 56, RR 28.
170
O ‘ U .
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Table 2 (continued)

Study ¢ Age/Sex Unstable Clinical Parameter(s)

566 19/F Asthzma and pneusonia P 132, RR 32, ABG: pH 7.43, p0z 78, pCO2 35
on 40% 0z by mask.

600 30/M Pneuconia u..d congestive hear. fallure,.P 110, RR 28, ABG: pH 7.55,

p02 78, pCOz 24, HCO3 22 on 3L 02.

“~°“EGORY 5: SEVERE ACUTE METABOLIC AENORMALITIES

111 59/M Hypoglycemia with initial glucose 0 mgX by Chemstrip, after S0Z
glucose i.v. mental status remained abnormal.

157 26/F  Diabetic ketoacidosis, T 95.4°, ABG: pH 7.26, p0z 106, pCOy 26,
HCO3 11, WBC 17,000/mm3.

Y 55/F Hy:oglycemia, deleriun, initial glucose 9 mgh.

373 42/F  Ascites, hyponatremia (serum Na 112 meq/L), hypoxia, ABG: pH 7.51,
0, 76, pCO, 22, WBC 13,700/mx’,

410 40/M Hypoglycemia, glucose 2 ngZ.

448 40/M Diabetic ketoacidosis, ABG: pH 7.25, p0Oz 130, pCO 23, HCO3 10,
P 140, BP 90/60.

481 53/M Diabetic ketoacidosis, ABG: pH 7.28, p0z 85, pCOz 29, HCO3 14.

537 S0/M Pancreatitis with metabolic acidosis, ABG: pH 7.34, p0p 123,
pCO2 26, HCO3 14.

541 56/M  Metabolic acidosis with initial ABG: pH 7.12, pO 140, pcOy 30,

HCO3 10.

CATEGORY 6: SEVERE ANEMIA OR ACUTE INTERNAL BLEEDING

88 44/M Upper GI bleed, Jehovah’s Witness, refusing blood transfusion,

hematocrit 242, P 144,

90 74/M Gross hematuria, hematocrit 23%, ™ 95.8°,

236 33/M Coonbs positive hemolytic anemia, hematocrit 10Z, BP 100/50.
Y. - H
]
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Study ¢
343
424

462

560

576

Age/Sex
3/F
S3/F

30/4

584

37/

FATCGORY 7:  SEX

58

368

406

432

584

~1/F

21/M

21/

53/M

29/M4

40/F

166

25

Unstable Clinical Parameter(s)
Right lower lobe pneumonia, vaginal bleed, hematocrit 21%.
Upper GI bleed, BP 90/70 i{nitially, hematocrit 17%, stuporous,
metabolic acidosis (HCO3 17).
Upper GI bleed, hematocrit 23%, required i.v. vasopressin and
2 units packed cells before transfer. *

Upper GI bleed, BP 50/64, T 95.9°, hematocrit 29%.

Hemoptysis of 700cc, Hb 11.5 gmZ.

IOUS ACUTE INFECTIONS -
Rectal bleeding, hematocrit 27%, T 104°, ABG: pH 7.53, p02 67,
pC0, 29, HCO3 24 on room air, WBC 19,000/a03.

Diabetes mellitus with pneumonia, RR 32, T 102.3°, WBG 26,500,mn3.
Diabetes pellitus with T 101°®, possible septic shoulder, WBC 28,500/mm3.
Lung cancer, T 95*, RR 32, BP 90/70, ABG: pH 7.42, p0y 63, pC0y 32

on 3L 0.
Hepatitis yith coagulopathy and GI bleed, hematocrit 30%, T 100.5°,
BP 106/50, WBC 17,000/m=3.

Meningitis, WBC 13,700/ma3, T 103°.

CATEGORY 8: SEVERE HYPERTENSIVE CONDITIONS

3

142

225
587
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36/M4
26/M

36/M4

49/¢

Acute cerebrovascular accident, initial BP 230/130.

Hypertension with initial BP 212/150, over-medicated, BP dropped
to 102/90 25 minutes later.

Hypertension w % epistaxis, inZtisl BP 240/170,

Hypertension and congestive heart failure, BP 240/180, ABG: pH

7.35, p0; 59, pC0y 30.
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SPECIAL ARTICLE

TRANSFERS TO A PUBLIC HOSPITAL
A Prospective Study of 467 Patients

RoserT L. Scuirr, M.D., Davip A, Ansert, M.D., James E. Scurosser, M.D., Anauen H. Ipris, M.D,,
Axn Morrison, M.D., AND STEVEN Wurrmax, Pr.D.

Absiract In recent years there has besn a dramatic in-
crease in the ber of patients torred o public hos-
pitals in the United States. We prospectively studiad 467
medical and surgical patients who were transferred from
the emergency departments of other hospials in the Chi-
cago area to Cook County Hospital and subsequently
admutted.

E-ghty mne percent of the transterred paﬁents wero

blackor H were ed. Most
87 percen!j e transferred because thev lacked ade-

Quate med Only 6 of the pahents
had given wntten informed for for. Twenty:
two p quired admission to an ive care unit,

HE transfer of patients from one hospital to an-
other 1s a widespread practuce throughout the
United States. Transfer 1s considered appropnate
when there s a need for specialty or tertiary care that
1s unavailable at the transferning hospital.'2 Inability
to pay for hospital services 1s also regarded by some as
an acceptable reason for the transfer of patients from
private to public hosputals. This has been a longstand-
ing practice 1n such cities as Chicago, Oakland, Los
Angeles, Dallas, Atlanta, and Washington, D. (ohs
In recent years there have been increases n the
ber of interhospital transfers of patients to public
general hospitals across the United States. In Wash.
tngton, D.C., for example, transfers from Jpnvate hos-
puals to Dmncx of Columbna General Hospital rose
from 169 to nearly 1000 annually® between the years
1981 and 1984; similar increascs have been widted in
other citics.!® At Cook County Hospital in Chicago,
the number of interhospital transfers has nisen stead-
ily from 1295 1n 1930 to 2906 in 1981, 4368 tn 1982,
and 6769 in 1983,

These increases in the numbers of transfers have
occurred during a penod of cutbacks in federal and
state health care funding for the poor. Some have ex-
pressed concern that cconomic considerations may
take precedence over patient well-being as a major
determinant of hospital transfer poticy #'*2 There
have also been reports lhal delays in treatment may be
harmful to some pauents.'®*® Interhospial transfers
for cconomic reasons cause such declays and may
therefore have detrimental consequences for paticnts
in some cases.

From the Dyvisons of General Medicunc and Adult Emergency “ervices, De
pantecot of Medicine, Cook Couﬂy Hosprtal, 3ad the Center for Urban Affurs
and Polcy Research, Chacago Address
toix. Schlosser s, Adult Emergency Scrvaces, CootCouuyHupuul 1333 Went
Hamson St . Chucago, 11, 60612,

usually within 24 hours of arrival. Twenty-four percent
were in an unstable clinical eonc‘.mon at the transfemng

hospial, The p of I-sprvice pa.
tients who diec was 9 4 peroent, which was Significantly
tugher than the ion of medical-service patients who

the proportion of deaths on the
surgical sefvice between patients who were transferred
and those who were not (1.5 vs. 2.4 percent).

Wa conclude that patients are transierred to public hos-
pitals predomunantly for economic reasons. in spite of the
{act that many of them are in an unstable condition: at the
time of transfer. (N Engl J Med 1986; 314:552-7.)

were not transferrea (3 8 percent, P<0.01). There was no
signdi in

This report describes a prospective study of pa-
tients transferred to a public general hospital. Five
hundred patients consccutively tran.ferred to Cook
County Hosprtal from other hospital emergency de-
partments in the Chicago area formed the study sam-
ple. We present 2 demographic profile of the trans-
ferred patients and report the reason for patient
transfer, whether there was admassion to the intensinve
care umt, thetength of hospital stay, patient cliarges,
and outcome. In addition, we evaluate the stability of
the patient’s condtion at the time of transfer and ex-
aminc vanous aspects of the transfer process, includ-
ing treatment delay caused by transfer and the in-
formed-consent procedure. Finally, we report the costs
tncurred by Cook County Hospital as a result of these
transfers.

Merions

The study was conducted at Cook County Hospital, Chicago's
only public general hospital, which had 1342 beds, $0,076 adms+
sions, and 242,000 emergency-department vists in 1983, Data were
collected on 300 consccutive adult patients who were transferred
from another hospital’s emergency department to Cook County
Hospital fro. November 20, 1983, to January 1, 1984, and subses
quently admitic to the medical or surgical services. Excluded I’lom
this studv were paties.ts ad d to the ob 1, gy logic, or
pediatric services

‘The transfer process was initia*ed by a phone call from the trans.
fening hospital to our emergency department. Duning this call, a
medical or surgical ressdent filled out a transfer form with the name
of the patient and the transferning hospital, vital s gasy a bnel’
clin‘cal summary, and the reason for the requested transfer. The
resident eather accepted of rejected the transfer request. Duning the
study peniod, 93 percent of the Tequests for transfer were accepted.
Reasons for refusal included that hospitahization was not indicated,
that the patient’s condition was not sufficiently stable to permit
transfer {(most frequantly because of possible myocardial m(uc-
tion}, and that there was J with transfer p
Neither the physicians at the transfernng hospitals nor those at
the Cook County Hospital were aware that this study was being
conducted.

Reprinted from the New England Journal of Medicine
314:552.557 (February 27), 1986
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SPECIAL ARTICLE

TRANSFERS TO A PUBLIC HOSPITAL
A Prospective Study of 467 Patients

RoserT L. Scuirr, M.D., Davip A, Ansert, M.D., James E. Scurosser, M.D., Anauen H. Ipris, M.D,,
Axn Morrison, M.D., AND STEVEN Wurrmax, Pr.D.

Absiract In recent years there has besn a dramatic in-
crease in the ber of patients torred o public hos-
pitals in the United States. We prospectively studiad 467
medical and surgical patients who were transferred from
the emergency departments of other hospials in the Chi-
cago area to Cook County Hospital and subsequently
admutted.

E-ghty mne peroen!aof the transferred paﬁents wero

&and 81

blackor H were ployed. Most
87 percen!j e transferred because they lacked ade-
Quate med Only 6 p of the patents
had given wntten informed for for. Twenty:

p quired adnussion to an i ive care unit,

HE transfer of patients from one hospital to an-
other 1s a widespread practuce throughout the
United States. Transfer 1s considered appropnate
when there s a need for specialty or tertiary care that
1s unavailable at the transferning hospital.'2 Inability
to pay for hospital services 1s also regarded by some as
an acceptable reason for the transfer of patients from
private to public hosputals. This has been a longstand-
ing practice 1n such cties as Chicago, Oakland, Los
Angeles, Dallas, Atlanta, and Washington, D.C. 39
In recent years there have been increases n the
ber of interhospital transfers of patients to public
general hospitals across the United States. In Wash.
tngton, D.C., for example, transfers from Jpnvate hos-
puals to Dmncx of Columbia General Hospital rose
from 169 to nearly 1000 annually® between the years
1981 and 1984; similar increascs have been widted in
other citics.!® At Cook County Hospital in Chicago,
the number of interhospital transfers has nisen stead-
ily from 1295 1n 1930 to 2906 in 1981, 4368 tn 1982,
and 6769 in 1983,

These increases in the numbers of transfers have
occurred during a penod of cutbacks in federal and
state health care funding for the poor. Some have ex-
pressed concern that cconomic considerations may
take precedence over patient well-being as a major
determinant of hospital transfer poticy #'*2 There
have also been reports that delays in treatment may be
harmful to some pauents.'®*® Interhospial transfers
for cconomic rcasons causc such delays and may
therefore have detrimental consequences for paticnts
in some cases.

From the Dyvisons of General Medicunc and Adult Emergency “ervices, De
pantecot of Medicine, Cook Couﬂy Hosprtal, 3ad the Center for Urban Affurs
and Polcy Research, Chacago Address
toix. Schlosser s, Adult Emergency Scrvaces, CootCouuyHupuul 1333 Went
Hamson St . Chucago, 11, 60612,

usually within 24 hours of arrival. Twenty-four percent
were in an unstable clinical eonc‘.mon at the transfemng

. The p of SOTVICO pa«
tients who diec was 94 pement which was Significantly
tugher than the proportion of vice patients who

were not transferred (3 8 percent, P<0.01). There was no
signdficant ditf in the proportion of deaths on the
surgical sefvice between patients who were transferred
and those who were not (1.5 vs. 2.4 percent).

Wa conclude that patients are transierred to public hos-
pitals predomunantly for economic reasons. in spite of the
{act that many of them are in an unstable condition: at the
time of transfer. (N Engl J Med 1986; 314:552-7.)

This report describes a prospective study of pa-
tients transferred to a public general hospital. Five
hundred patients consccutively tran.ferred to Cook
County Hosprtal from other hospital emergency de-
partments in the Chicago area formed the study sam-
ple. We present 2 demographic profile of the trans-
ferred patients and report the reason for patient
transfer, whether there was admassion to the intensinve
care umt, thetength of hospital stay, patient cliarges,
and outcome. In addition, we evaluate the stability of
the patient’s condtion at the time of transfer and ex-
aminc vanous aspects of the transfer process, includ-
ing treatment delay caused by transfer and the in-
formed-consent procedure. Finally, we report the costs
tncurred by Cook County Hospital as a result of these
transfers.

Merions

The study was conducted at Cook County Hospital, Chicago's
only public general hospital, which had 1342 beds, $0,076 adms+
sions, and 242,000 emergency-department vists in 1983, Data were
collected on 300 consccutive adult patients who were transferred
from another hospital’s emergency department to Cook County
Hospital fro.  November 20, 1983, to Januaty 1, 1984, and subse-
quently admitio to the medical or surgical services. Excluded from
this studv were paties.ts ad d to the ob 1, gy logic, or
pediatric services

‘The transfer process was initia*ed by a phone call from the trans.
fening hospital to our emergency department. Duning this call, a
medical or surgical ressdent filled out a transfer form with the name
of the patient and the transferning hospital, vital s gasy a bnel’
clin‘cal summary, and the reason for the requested transfer. The
resident eather accepted of rejected the transfer request. Duning the
study peniod, 93 percent of the Tequests for transfer were accepted.
Reasons for refusal included that hospitahization was not indicated,
that the patient’s condition was not sufficiently stable to permit
transfer (most frequently because of possible myocardial infarc-
tion}, and that there was J with transfer p !
Neither the physiians at the luns(emng hospitals nor those at
the Cook County Hospital were aware that this study was being
conducted.

Reprinted from the New England Journal of Medicine
314:552.557 (February 27), 1986
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Diin g the study penod. 602 adutt medical and wvgml patients
were tranvferred from other hospitals to our
and 300 vere admitted. Detaled review of the ho:pml tecords
Wentfied 16 patients who did not meet our study cntena and were
ther+fors excluded. esght because they were inpatient transfers, and
eght because they were not transfers to the medicat o surgn
tal senace. Inpanient chares were Jocated for 467 of the 484 pancnts
{96 percentl. These 467 pauents cotatituted the study population.

Each parsent was Wenufied Frospectively by daily review of the
Cool. County Hospital emergency-d-pastment records, transfer
forms, hospral admussion records: and trauma-unit admussion
book. Patientinteniews were conducied by one of the four investie
gatngphasicians (D A, A 1. R $,,01].5 ) or afourth+year medical
student {A.M ., usually within the fiest 24 houes of adnmussion, The
inteniew inv: ed questions about employment, insurance status,
and witether the patient had been informed of the transfer and had
fven conlent. After du:lmge. data were abstrac’ed fom the trans.
fet form, the f hospital’s Ament pecord
(photocopies of uhneh were \uually sent with the patients), the
Cook County Hosp recordy ard theine
patient chart, Imm lhu were abuumd mdudcd basic demo-
graphic data, vita} signs, laboratory data, and the tim=+ and dates
of all major hospusl department and wara ad,
and discharges of the patients. The physician inver.agators were not
involyed in the care of the study Patients,

The assessment of the stability of the patient’s condition was
based on review uf the clinical information available 1n the records
of the transfernzy hosputal, All patients whose 1o was classie
fied as unstable had cleas evidence of at Jeast one of the (llowing
conditions at the transfernag hospital shack (systolic blood pres-
sure <100 mm He in a patient with the chnical signs of shock):
acute cardiac or respiratory insufficiency (artenal partial prossure
of oxygen <60 mm Hg, resprcator .ndom ol mden:e of severe
respiratory d )s serere acute
Ketoacidosis ot other unczalained causes ol meuboh: aadosss,
hypoglycemia, of severe hypona.:tmn). abnormal mental status oc
foca] neurologic deficats caused by <rauma; abnormal mental status
or acute heated cereb Yar acadents of
ongin, sevefe anemua of aetve interr al bleeding (with evdence of a
dropping hematocnt of hematocnit <29 percent, shock, or blood
foss #5300 ml), severe traumatic injunes {with evidence of shock,
blood loss »20 ml a Jow or dropping hematoxrit, vital-organ or
sascular injury, unstable spinat fractares, flail chest, or severe facial
burns); acute abdomunal conditions with signs of peritonitis oe pere
forauon; severe hypertension (blood pressure #200/130 mm Hg,
unh signs. of md-ovgan damage): or potentially lnfc-lhnmmng

ed sepsis. or pli
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tuted the additonal delay in treatment caused by the trans®:
process.

The data were abstracted by the invesugating physicaans, entered
on speaially prepared and pretested code sheets, and then entered
into a Control Data Corporation Cyber 120/730 system 2t Noethe
western University under the supervision of one of us wha 1s the
progect epdemmologist (£W ) Five percent on the charts were
rande nly selected and recoded 1o examine the accuracy of the ab
stracting process There was a 92 percent rate of exact agtees
ment between the recoded and ongnally coded ttems. All data
went through theee sepatate edining programs designed to ensurc
accurscy and consstency All data items were not always avail-
able for cach patients and percentages were therefore based on
the number of Puients 1n ecach category for whom data were

aunlaNe
1 tests have been hirsquare with 1 drgree
of freedom {corrected for mnnnuny) unlm otherwise speafied.

Resurrs

Demographic Dets

Forty-two hospitals- transferred the 467 patients,
sending between I and 36 cach (median, 6). The aver-
age age of these patients was 36 years, and 78 percent
were male. Seventy-seven percent v ere black, 12 per-
cent Hispanic, 10 percent white, and 1 percent of othe
er cthni¢ or racial origin. Eighty-one percent of the
patients w.re unemployed, 11 percent worked wll
time, and 8 percent worked part time.

An evaluation of the medicalsinsurance status of
430 of the paticats showed that 46 percent were recipi-
ents of aid from the Ilinois Department of Public Aid
(this includes Medicaid), 46 percent Lad no insure
ance, 4 percent had private insurance, 3 percent had
Medicare, and '} pereent had other, miscellancous
coverage. In comparison, 20 percent of all the 40,076
persons admitted to Cook County Hospital in 1983
had no health insurance coverage (P<0 0001, Fig. 1).
Nationally, only 8.2 percent of paucnls in shorl -terni
general hospitals have no insurance.’

The rcason for transfer given to the Cook County

mfemons n diabetic patients or other compromised hosts).

All data from the transfernng hospital were reviewed by one of
the four 1nv estigating physicians to determine stabihty staws. The
patients whose condition was thought to be unstable were then
presented to the three other project physicians, For any pamnl s
condition 1o be elassified as unstable, the other threc §

resident in the fer-request phone call
was lack of insvrance for 87 percent of the 245 paticnts
for whom this information was available. The need for
tertiary or specialty care was given as the reason for
transfer 1n 4 percent of the cases, a lack of beds at the

had to concur after reviewing the perinent chinical data, If evenone
physician did not concur, the patient was classified as riable. Pa-
tients with surgical diagnoscs whose condition was thought to be
unstable were reviewed secondanly by a board-certified general
surgeon, Surgical patients were considered in an unstable cond-tion
onls 1€ all five chnicians agreed,

Treatment delay was defined as the time that elapsed from the
iransfer.request pha e call to Cook County Hosputal untl the ime
the patient was discharged from the Cok County Hospital emer-
geuer depariment. The phone call marked the point 11 which the
physiran at 1he transferring hospital dearded that the patent
shoutd he transferred to Cook County Hospital, The discharge ime
from our emergency department represented the point at which the
paucin wat actually admutted to the hospatal for defimtive treat
ment Achvities duning the tnterval between these two events in.
cluded calling for the ambulanee, transportation of the patient to
anl from the ambul, the ambul. nde, reg: and reex»
aminaton at Cook County Hospital, and repeator additional roent-
renogtaphy of laboratory tests i* needed. This elapsed time consu-

Aruitoxt provided by Eic:

ferning hospitalin 3 percent, the patient’s request
in 1 percent, and other reasons in 5 percent.

Resource Usv and Pailent Outcome

Seventy-three percent of the paticnts were admitted
12 the susgical service, and 27 percent to the medical
service. Of those admitted to the surgical service, the
majonty wer admitted to the trauma (53 percent),
orthoped . (20 percent), general surgical (12 percent),
or neurosargical services (4 percentj. Elaven percent
were admitted to other surgical services. Twentytwo
percent (104) of the study patients were admitted to
an intensive care umt during thear hospitahzation,
most of these (88 percent) within the first 24 hours.
The average length of hospital stay for the stusly pa-
ticnts was 9% days.
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1 condstion, with theie kcy chnical
features.® In sor.® patients, treat
ment was initiateG before transfer,
but definitive treatment was usual.
ly not begun. Examples of defini-
tive tucaiures not begun include
emergency surgical prooedures (c.g.,
exploratory surgery, repair of ves
sels or vital organs or both, and
craniotomies), antibiotic therapy,
and emergency invasive diagnostic
tests.

The fatality ratio was 2.5 pere
cent (8 of 106) among the patients
in unstable cndition and 1.5 per-
cent (5 of 329) among those in
stable condition (P<0.005), Near-

WO NEUAMMCT  ravATE NBAMNCE

INSURANCE STATUS
Figure 1, Distnbution

wOCAE OTvita BAMCE

According to Medical-Insurance Status of Transferred Pabents
and Al Patents Admste to Cook County Hospital in 1983,
mmdMMwmdeﬂm(d&m)u) = 101,82,

ly 39 percentof the unstable pa.
tients (41 of 106) were admitted
10an intensive carc unit, as com-
pared with 14.6 percent (48 of 329)
of the stable patients (P<0.001,
Table 1).

P<00~D1). as are the
nois Department

olelcNd(loPA) P<0 05:10 insurance, privat insurancs, and
Medicare, P<0 0001; and other reurance, P<.0.001).

Cook County Hospital uses an allinclusive daily
rat= for all patient charges (¢ g., room, board, physi-
cians, laboratory, and ancillazy services and supplies)
of $630 per day for patients on the wards and $1500
per day for patients in the intensive care umit, The
total charges for the transferred patients, based on the
actual number of thar intensive care and ward days,
amounted to $3.35 million.

We also cvaluated patient outcome. Seventeen
{3.6 percent) of the study pauents died dunng the
hospitalizatio 1. An additionz! 18 (3.9 percent) were
discharzed to a chronic care facility. The proportion
of transferrad patit nts admutted to the medical serv-
1cc who died was 9.4 perzent (12 of 128), whercas
the proportion of non-transferred medical-scrvice pa-
uents admitted to Cook County Hosputal during the
study period who died was 3.8 percent (43 of 1120)
(P<0.01). The proportion of ‘ransferred surgical pa.
uents who died was 1.5 percent (5 of 339), which
1s not significantly differcat from the proportion of
non-transferred svrgical patients (2.4 pereent, 28 of
1149) admitted ¢ * =g the study penod (P>0.10,
Table 1).

Instabliity and Trestme.t Delsy

We madea chinical assessment of the stability of the
patients’ condition based on the transferring hospitals*
records. Of the 467 charts reviewed, 435 (93 perecnt)
had sufficient information to make a determination of
stability. Of these, 106 patients (24 percent) were clas-
sfied as being 1n an unstable condition. Table 2 hists
20 randomly sclccted paticnts wi.o were in an unstable

Transter Process

Tre transfer process resulted in
an average treatment delay of 5.1
hours (range, 1 to 18 hours; median, 4.6) after the
need for hospitalization had been determined at the
transferring hospital. A signed informed conseit for
transfer was present in only 25  percent) of the
437 transferring-hospital records that were available
for review; 21 of these were from a single hos-
pital. Thirtcen percent of the paucnts we interviewed
reported that they were not informed in advance
of their impending transfer to Cool County Hos-
pital. Of thosc informed of transfer, 36 percent report.
ed that they were not told why they were being
*.ansfesred.

When the reason for transfer was known by the pa.
tient, it was frequently different from the reason given
to the resident at Cook County Hosputal duning the
transfer-request phone call. For example, when “no
surance” was the reason reported for transfer, there
was a discrepancy between the frequency with which
this rcason was given during the requesting phonc call
(87 percent) and the frequency with which it was re-
ported by the patients (64 percent) (P<0.001).

Thirty-four percent of all patients were transferred
from teaching hospitals. Thirty.five percent of the
patients in an unstable condition were transferred
from teaching hospitals. For 99 percent of the unstable
patcnts transferred from nonteaching hospitals, there

+Soc NAPS document 0o wuruumpmawmmuymnum
sl 106 peticnts 1 a8 umtable condinos, Order from NAPS /0 Mucrofiche
Publisuons, PO, Box 3513, Grand Cestrad Station, New ch:. NY xoxu
Rerat ia advance (1 U'S funds oaly) §7 78 for photocopees of $4 (o

fiche. Outnnde e U.S. mcmmwau;omsoh-m&u
posuge).
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Table t The Prop of Trans Padberts Admatted *2 o~
Internive Care Una (ICU) and the Proportion Who Dved, Aocord-
Stabdty Ratng.

nQ 10 Senvce and

Pateny No or Asarire

Cavacany Paruars rean XV Dus
pereens

Al pateny 467 23 s6
Meducal [P+ s (2]
Sergxal » 31 1.3
Sulde 0 146 [B]
Moxdl 02 3] 32
Sugxal b3 4 16.3 nl
Unatable 106 87 13
Medeal N 182 109
Swrgxal N w0 12

was 3 closer tcaching hospital than Cook County
Hospital.

DiscussioN

Reductions in federal and state funding for medical
carcbeganiin carnestin 1980. Since that time, damage
to the financial integrity of public liospitals and to
the well-being of patients has beeu predicted and re.
ported.'” % The rarked inerease in
the number of patient transfers to
Cook County Hospital since 1980

171

because of lack of insurance. Although data on the
reason for transfer were available for only 243 of the
study paticnts (52 pereent}, our analyses suggest that
this subgroup was representative of the entire study
sample. Regardless of the service af admission or the
stability status, the distributions ol reasons for trans.
fur were similat. The predominance of transfars made
because the patient lacked insurance supports the con-
tention that the increase in the number of transfers to
Cook Coury Hospital and other public hospitals
since 1980 has been tributable to economic reasons.
Although 89 percent of the transferred patients were
black or Hispanic, we were unable to determine
whether race was a facior in the decision 1o transfer
independent of insurance status.

A noteworthy and unexpected finding was that the
proportion of the transferred medical-service patients
(9.4 percent) who died was more than twice that of the
paticnts who were not transferred {3,8 pereent) during
the study period (P<0.01). Although this study did
not attempt to determine the cause of this mora.ity
difference, the *ransferred patients may have had a
different case mix or been more severely ill, or some
aspect of the transfer process, such as treatment delay,
may have affected outcome adverscly.

Tabie 2. Chrucal Features of Patients in Unstable Condon Transterred
1o Cook County

coincides with these cutbacks. Hos-

pital reisbursement by the 1linois S—
Department of Public Aid is deter- "
mined by the patient’s category of a
public aid. In Minois, as a result
of a 1983 public-aid cutback, total 2
hospital reimbursement for a single
hospitalization was limited 1o $500 1
for thosc in the General Assisiance
category, who reccive the most limit 8
cd form of public aid.?! s
Most (88 pereent) of the ruupi- .
ents of aid from the IMinois De-
partment of Public Aid who were 16
transferred to Cook County Hospie 167
tal were in the General Assistance ™
category. I fact, public-aid recipi. 1Y
cnts transferred to Cook County I
Hospital were more likely 1o be
recciving General Assistance than bl
were all the public-aid recipicnts g
admitted 1o our hospital (38 per- .
cent) i 1983 (P<0.001). Nearly m
half the patients transferred had no o
Pealth insurance. Qur study pa- 518
, ents were also more likely to have .,

had no insurance than all the pa. w0
tients admiitted to Cook County Hos. 516
pital in 1983 (Fig. 1),
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The absence of a difference in the mortality of
transferred as compared with non-transfeered surgical
patients may have resulted from the preponderance of
patients with trauma in the surgical group. It is well
known that mortality among such patients is highest
dusing the first three hours after injuty, when 80 pers
cent of deaths from trauma occur.? Thus. the mest
severcly injured paticnts with trauma may not have
survived long cnough to be transferred 1o Cook Coun-
ty Hospital.

According to our criteria, 24 percent of our study
population were in an unstable condition at the trans-
ferring hospital. It is often difficult o determine the
severity of illness and the potential stability of scrious.
ly ill patients.'!?? Objective severity-of-illness seales
are available for specfic types of § nesses, 7% but
there are no scales that have beent. 1 prospectivel®
i a population with the dis ersity of conditions that
ours represented. Thus, the eritenia we used jcvolved
the clinical judgment of trained physicians about the
urger.cy of immediate mediczl or surgical treatment.

Our requirement that alt reviewing physicians agree
sclected against the likelihood that a patient’s con-
dition would be classificd as unstable. There was un-
certainty about the condition of 39 patients, and they
wete classified as being in a stable condition. Thus,
the 106 paticnts we classificd a3 being in an unstable
condition may have represented an underestimation
of the total number of patients in unstable condition
whowett transferred to Cook County Hospital during
thestudy. That the patients classified by us asbeingin
an urstable condition had a significandy higher mor-
tality rate, were sigrificantly more likely to be ad-
mitted to an intensive care unit (Table 1), and had
significantly longer hospital stays (14.7 vs. 7.7 days;
t = 4,18, '<0.001) than those we classificd 23 stable
suggests that our rating svstem is valid.

For appropriatcly sclected paticnts, the benefit of
trausfer 1o another facility may outweigh the risk.)?
The paticnt-iransfer guidclines of the Chicago Hospi-
tal Council stipulzte that panent well-being must wake
precedence over all other reasons for transfer,?” The
Joint Commission o~ Accreditation of Hospitals re-
quircs that “[i]ndividuals shalf be accorded impartial
access'to treatment or accommodations that age avail-
able or nedically indicated regardless of race, creed,
scx, national origin or sources of payment for care.” ¥
Our data suggest that these guidehines are infrequent-
ly adhered t0 in transfers to Cook County Hospital.

‘The mean treatment delay caused by the transfer
process in this stuly was 5.) hours. Although our
study did not assess the cffct of treatment delay on
patient outcoine directly, treatment delay has been
shown to affect outcome adverscly in pauents with
certain conditions.,} M43

In addition to treatment delay, we reviewed the -
formed-conscin process. The Amencan Hosputal As-
sociation's Panent’s Bill of Rights states that “when
medically permissible, a patient may be transferred to
another facility only after he has receved complete
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Eaformation and explanation roncernity the sceds for
and altematives to such transfer,"® disturbing
number of paticnts reported that they dere not in-
formed of their impending t-ansfer of v,ire not told
why they were being transfersed to Cons. I*ounty Hos-
pital. For most, there wae =g svid. Ltin.
formed consent to the trans/

Another important iss ¢
public hospitals of =conom: #ding to
Cook County Hospi"dataf,  _,uues v st 2 similar
distribution of insurance coverage, 8 pértent of the
$3.35 million chiarged to the transfesred patients, or
$2.8! million, was nonreirsbursa te. Thur we estj
mate that in 1983 the nonieimbursable co... , to ook
County Hospital of provieing care to transferred pa-
ticnts was $24. 1 million, or {2 percent of the total 1983
operating budget. This does not includ the cost of
care for transferred patients admuicd ¢ the obstats
ries), gynecologic, or pediatric scrvice, or for in-
patient transfers. Neither docs it reflect the cost of
care for paticnts referred to Cook County Hosgita)
from ather hospitals and not a4mitted. These nori-
reimbunsable scrvices represent a shift of costs from
Chicago's privatc hospitals to a financially strapped
publi= iiospital. If our paticnts are representative of
medical and surgical emergency-depattment transfers
in other areas of the country, extrapolation 10 a na-
tional level suggests an annual cost shift of hundreds
of millions of dollars from the private to the public
sector. With prospects of further cutbacks in federal
and state support for health care, we cxpect the trans.
fer for economit reasons of paticnts with linle or no
insurance coverage to continuc.

We conclude that patients are transferred to Cook
Courty Hospital from other hospital emergency de-

rtments predominantly for cc ic reasons. The
act that many paticnts are in a medically unstable
condition at the time of transfer raiscs serious quess
tions about the private health seetor's ability to con-
sider the condition and well-being of panents oljec.
tively, given the strony economic incentives to transfer
the uninsured. The delay in providing needed medical
services as a result of the transfer process repesents a
serious limitation of theaceesstoand qualits  health
care for the poor,

Tea on
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Willena Butler G medaalrecords ssustance, and 1o Ir Dansel
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Patient Dumping

Status, Implications, and Policy Recommendations

David A. Anselt, MD, Robert L. Sciult, MD

DURING the past five years, there
have been dramatic increases in patient
dumping throughout the Unted States.
Patient tranafers increased from 70 per
month in 1982 to .nore taan 200 per
month in 1963 in Dallas’; from 169 per
yurtom;crm:!mmwwwm
Washington, DC (Washington Post, Fed
27, 1986, p Al4); and, in Chicago, from
1295 per year 11960 to 5652 per yearin

For editorial coriment see p 1519.

1964. Initial reports of this
problem vrere from large urban pubbc
hespitals, .and it has now also been

areas (Wall Street Journal, March 8,
1965, p 27).* Patient dumping hus been
recently documented at more than 40
public hospitals in Texas alone.* We
define patient dumping as the denial of
or limitaticn in the provision of medical
services to a patient for economic res.
sons and the referral of that patient
elsewhere, Common reasons for patient
dumping include the absence of or insuf-
ficient medical insurance and the hdml

dxspmpomomuly large numbe (;‘

ts were
study‘oll(m ients transferred from

decrease health care spending in the
198C.. Cutbacks in government heaith
4 for the poor and elderly (such

other hospitals to the emergency de-
partment of Parkland Memonal Hospi-
tal in Dallas found that 77% of the
transferred patients lacked third-pa.ty
coverage. A study' from Cook County
Hospita! in Chicago of 467 patients
trrnsferred to the emergency depart-
au‘ent fmm odwr hospitals {ound that

were
nantly black or Hmpamc (89%), were
largely unemployed (81%), and were
usually transferred Lecause they lacked
adequate health irsurance (87%).
Representatives from the private
health sector have challenged the con-
tention that patient dumping is a wide-
spread problem. Theyycontend that case
reports of patient dumping are anec-
dotal and represent rare isolatrq inci-
dents (Long Beach Press-Telegram
July 616, 1980). The three largest
transfer stucies'*? suggest the op-
posxce ie, that pcuent dmemg is a
under

that has beeome accepted and institu-

an admission deposit, In addsti

tients with - “undesirable” condxuom
(suzh as intoxication or overdose condi-
tions) may be the victims o patient
dumping. Inthisarticle, w focus onthe
dumping of patients in reed of emer .
gency care.

Several recent studies have detailed
the types of patients and settings in-
volved in the emergency department
dumpmzd patients. A study® st High-
land Genera) Hospitalin Oakland, Cabf,
found that of 458 patients transferradto
the emergency department from other
hospitals, 63% .:ad no insurance, 21%
had Medicaid, 13% had Mecicare, and
only 3% %ad private insurance. This
study also presented evidence that a

From e Drveson of Generst Hmlhd\cmmd
Prenary Depariment of Medone, Cook Courty
Hospud, Cwcago

Reprrt 19qusts 10 he Drvison of Generds Indeena?
Medcme s Primary Caw Meacn,
Cook Corty HospEw 183S W Marmson R Crecago K
60612 (Or Ane)
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lizedin the United States. Extrap-
olating from data in available studies,t*
we estimate that .50000 patients in
need of emergency care annually are
transferred for economic reasons,

patient d

as Medicaid and Medicare) have been
shown to have dsleterious health efe
fects. Evidence inclades an increase in
the incidence of low birth weightx®
premature dmchnge of Medicare pa-
tiets,” the worsening health status of

& ents {ol!uvnnngedxmd (‘c'}xtﬁ.; and
escalating patient umpmg all Street
Journal, March 8, 1985, p 27).*

huent dumpmg has had a maj

financial impact on public hoaplu!s. ln
Chicago, transfers toits emergency de-
partment of patients from other hospi-
tals who required medica) and surgica)
meouCookCoxﬁy Hospital an esti-
mated $24

pe
ferred to Cook Coumy Hospital sre
trans-

“ferred to publxc hospxu!s nationwide,
dweostmmbbch«pxuhwdwﬂmuo.
States just of transferred patients re-
quiring medical and surgical care would
be $1.04 billion annually, This consti-
tutes a direct shift of costs from the
pnvate health sector to financially trou-
bled public hospitals. This $1.04 bilkon
estimate of costs would be substanudly
higher if patients requiring pedistric,

ded.
Elhxﬁl and legal g\udelmes to pro-

affect other | patient p
result of cost-cutting eftom and o{ cuto-
backs in the funding of federal, state,
and local health care programs, Paxx‘nt

tect from d do exist,
The Joint Commission on Acereditation
of Eospitals™ states that “individuals
shall be accorded xmpmul gocess to

or dut m

dumping by unpmﬂuble
lated groups has been pred:cted® lnd

TRy Linaliv inds

dumping of Medicaid patients (Chicago
Tribune, March 9, 1986, section 2, ) S
Chicago Tribune, April 3, 1983, section
1, p 5; Chicago szendcr 14, 1981,
p3 and 2 patient with the acquired
{mmunodeﬁaency syndrome™ has been
reported.
Economuc, Ethical, and Legs! lssues

Rapidly nsing health care ~ostsin the
1960s and 1970s have led to efforts to

gardless o{ race, creed, sex, nwona!
origin, or sources of payment for care”
The emergency care guidelines of the
Amencan College of Emergency Physi-
state that “emergercy care
lhould be provided to all patients witle
out regard to their ability to 1w
Hill-Burton legxshuon har set furth
community service emelgercy care
requirements for hosp.ar:, Twenty-two
states have enacted statales with such

Patent Dumpng —Anscl & Schvt
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itals to pro-
vide emergencj ) ngudlessol abil
1ty to pay and requiring that patients be
stabilized before transfer.” There are
also precedents for legal action against
hospitals that fail to provide emergency
care.™*

In addition, a recently passed federal
anti-patient dwnping law called Ex-
amination and Treatment for Emer-
gency Medical Cornditions and Women
1n Active Labor took effect on Aug i1,
1986 This law applies to all patients
who present to the emergwncy depart-
ment of 2 Mecicare-partiaipating hospi-
tal, Possible penalties for +lolation of
the federal law include suspension or
termirationof participation inthe Medi-
care program and a monetary penalty.

However, in spite of the ethical and
legal guidelines, measures to prevent
patient dumping have many shortcom-
ings and  are olten| meﬂecuve. Hill-Bur-
ton |
service of 2 medical emergency and no
effective means for enforcement.’ In
addition, the poor are usually not aware
of the Hill-Burton lexuhﬁonk commu-
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tect patients are being increasingly
ignored by hospitals givem strony; eco-
nomic incentives to transfer the urin.
surelJ. At many private hosg 'talg emer-

gency depar'menta, pressure i placed
on physicians to retvain from admxumg
uninsured patier*s.2™ A patient con-

haw been reported by many institu-
tions axd individual phys:cians across
the country,™

At most Lospitals, a patient’s insur-
ance status is clearly marked on the
emergency departments reccad, Enone
Chiago hosprtal, a reminder to avoid

dition might even be misrep ted in
efferts to transfer them to a publie
hespital.® The nghts of indigent pa-
tients are frequently ignored 1n emer
gency departments decisiols to trans-
fer them. At Cook Tounty Hospital,
only 6% of transferred patients had
eviderce of writter informed consent
for transfer.”

Medical Aspects of Patient Dumping

The medicai xmphw.lons of patient
dumping are serious and

3.3, in the form of a 5x5<
yellow sucker. is placed on the front of
the charts of patients not covered by
im-unnce or Medicaid.™ One rredical
impheation of this “insurance labi ling®
is that patic ts might be discharged
from hospitals’ emcrgency departments
with conditions that actually require
hospitalization.
Two other issues merit discussion.
Patients with no insurance who are
thought to rvequ-e admission have their

by the proc-

shocking. The forer..sst is that patients
in need of emergency carr «se denied
appropriste treatment ani are being
transferred for economic ruvesons. This
practice has been well documented at
several public hospitals, Researr -3at
Highland General Hospital in Ounaand,
Calif, fouad that 32% of transferred

nity service
ments; even if they are amra Jthese
requirements, they often lack access to
legal assistance.

There arethree central deficienciesin
state laws desined to prevent dump-
ing. The fire} wecakness is narrowness
andlack ~fclanty indefinitions ofwhat &
medics? s sucrgency is. The second prob-
lemisce*,nngwhat it meanstostabilize
parients before transfer. Many of the
scace laws cliow patients with emer
yency conditiins to be transferred once
their cond’ucn has been stabilized. As
stated in an editorial in the New Eng-
land Journal of Medicine, *’stabes-
tion"of emergency 2asesis anotion used
by hospital managers to justify ‘rans-
fers for economic reasons, but it is an
elusive and dangerousconcept. ® Stab:-
lizeis a term that should not be definer:
at all in the context of economic trans-
fers, since the transfer of

had their well-being jeopar-
dized by trarsfer, in that they either
were at risk fc= hife-threatenang comph-
cations or required immediate therapy
that was delayed by transfer.*

The administration of Parkland Me-
morial Hospital in Dallas has reported
that indigent patients are much more
bkely to suffer unnecessary risk and
injury during transfer. They also noted
that 11 of 1021 patients died shortly after
transferto Parkland and that only one of
the 11 ad insurance.’ At Cook County
Hospital in Chicago, 24% of transferred
patients were in an unstable condition

¢, the trans.emng Fspital. And, 2%
of the transferred patient~ vequired ad-
mussion to an intensive care unit at Cook
Cuunty Hospitel

These palie  are often transferred
withou? regan fer the seventy of their

ess 'I‘hvsdehyhubeennpone* tobe
as long as 18 hours, with an average
delay of five hours in transfers fro—
other hospitals emergency depart-
ments to Chicago's Cook County Hospi-
tal.’ In Chucago, transferred patients
requiring medical (ie, nonsurgical) care
had more than twice the mortality rate
of patients directly admitted to Cook
County Hospital. While differences in
case mix and seventy ofillness may have
explained some of tha mortality discrep-
ancy, treatment delay may also have
been a contnbuting factor’ Treatment
delay has been shown to cause an in-
crease in morbiity and mortality in
patierts with certain conditions, includ-
ingacuusubdunlhermmn.“pedx
atric trauma,” bacterial meningitis,®
and appendxauf.’

xnuw e proc:
ez "the !nquenl necessity of npnl-
ing blood tests and roentgenograms
after a patient has been transferred. In
addition to the costs of duplcated ser-
vices and the unnecessary radiation,
repeating these procedures contributes
to the Celay in treating patients with
emergency o4 \r.s. A study of 100

medxcal condxuom In one
d man p dtoa loul

patients always carries some risk. The
third deficiency of these laws 1s that
they often lack adequate means formon-
itoning and enforcment.

The federal anti-patient dumping
law also suffers from these deficiencies
Its definution of a1 emergency medical
condition uses generaland vagueterms.
12 addition, the federal law permuts
patients with emergency conditions to

fe ’aflerbexng bilized.™
Allhough it has only recently been en-
acted, we believe that motoring, en-

r f

D;!las hospital and was thought to have
bacterial meningitis. He was trans.
ferred to Parkland Memorial Hospital
with a note on a prescription blank as
the only pliysician-to-physician commu-
nication, On arrival at Parkland several
hours aftearnl’xlzs intial pnsenmwn, he

found that
comp'ete medml records, laboratory
dats, and radiological data were sent
with only 27% of the patients trans-
ferred.”

_Firally, little attention has been
given to the incowased pan and suffer-
mg for patients cxased by the transfer
prucess and the attendant delay in

nary arrest. He was pmnounced dead
one hour later™ Ar. {apatient

Patients with fractured
bones. mpuatory distress, or acute
inal crises and women in labor

transferred to Cook County Hospital in
Chicago was a 41-year-old man with
gumhol wounds to his head, chest, and
He was in 3 coma and on a

the of thi
federal law will be crippled by lhese
deficiencies.
Moral and ethical guidelines to pro-
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respirator. The reason for the transfer
was that he had no insurance.” These
are not isolated cases, similar instances

may experience ext-2me dis smfort as

they are transported

Solutions to the Dumping Problem
Why has patient dumping increascd?

Thirty-five million Americans are row

without health insurance, an increase

Potent Dumpng—Anse & Scndf 1807



from 25 million in 1977.* In 1962, 1.4
million US famulies were refused care
for financial reasons.” In the rust five
years, major cutbacks have ven made

between 1961
andlﬁﬂ"l‘henmuexr.dumpmgd
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Py d:;‘; shove, pmov‘ent them gvm end.
ing pncuce patient umpxng
Thxs is by the

tients, we would use the comprehensive
deﬁruuon of emergency endorsed by the
of E

College

of patient dumpmg m states that al.

ready have such laws,” including Cali-

fornis, Georgia, and ll.lmox&*"“‘ The

law recently enacted in Texas (New

York Tumes, Dec 15, 1985, section Y, p
most henai

y Physi-
“mdeﬁmtlon includes all condi-
uonsthnwonldmultimpwentbnm
admxmd to ahospxnl within 24 hours.

antee pm!ecuon of the health of all

uninsured patients comes st & tme 18) is the yet p in need of raedical
when the profit margin of the private . However, xuoosun'enfmma ure,regudlesaolchunhhlywp\y
hospital sector in the United States dependenceonlndhckolspeuﬁuty!n Patient dumping is but one way that
mdm)uumhghestkvelmm such terms as patient stability and access for the poor to the health care
years.® system in the United States is limited.
Theﬁmsteptowudsolvmgthu In vxewolthglhomormngsol Laws and regulations will do Lttle to
problem will be recognition by the pri-  anti-patient dumping laws and guide- the inequities of a heaith care
vate and public health sectors that pa-  lines, we propose & policy that no pa- system thatcftenuses ability topay ass
tient dumpmg is 3 oencus and wide-  tient in need of emergency hospitaliza-  cnterion for determining whether ade-
spread p itp umbedemedadmmmnortnmf quate care will be provided. Long-term
ot risk. Private hospital adminstrators  to another hospatal for ic rea- “essitate that there be
are concerned about the financial bur-  sons. Dehymgtrutmentwlpumt sweepmgeh - 1ges in health care financ-
den that uncompensated care creates  who requires emergency ad al- ingandp to reorient the health
fnrchexrimutuua ,.'Whi!cmoﬂhe ways entails somemk.'nmmkmay care system such that all people are
toprovide range from excess and dad p of their
care to che uninsured, um does not morbxdxly to actual loss of lLife. 'nmv.- health,
Justify the practice by pnm‘ pital: ients in need of emergency care
of dumping patients who require emer. should be tranaferred only for medical

gency care. Though anti-patient dump-
g laws are intended to protect pa-
tients, the shortcomings of these laws,
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Mr. WEeiss. Thank you, very much, Dr. Ansell.

Ir. Kellermann, the tape that you played indicated that it takes
two to tango. The transferring physician spoke about catheteriza-
tion being -the reason and yet there was‘a clear indication in the
conversation that a heart attack, in essence, had taken piace, was
ongoing at that very moment, and that-in fact catheterization
could not possibly be administered under those circumstances.
There was reference to-the fact that the patient was indigent and
yet the receiving physician in essence agreed to take that patient.

Dr. Ansell, in your testimony I think you said that both in the
original study and the followup study, some 87 percent of the
transferred patients did not have insurance coverage, anc ‘et Cook
County Hospital accepted those patients; no insurance was the
reason given to Cook County.

Why, in those instances, and I assume that the tape is only indic-
otive of other cases like it, would the receiving hospitals have ac-
cepted patients when it was quite clear that medical reasons would
have, if anything, militated against acceptance, and certainly the
ground for 1t was economic?

Dr. KeLLERMANN. In the specific case that 1 -played, the patient
was accepted in {ransfer primarily on the reassurances that he was
-currently painfree and that fairly elaborate precautions were
going to be taken for his stability during transfer.

Despite tha: assurance, I would not have made that decision had
I hangled that particular telephone call. We do occasionally accept
patients, that with hindsight, or with a different or more experi-
enced physician on the phone, we might not have accepted. Be-
cause our information is limited, I think it is important that any
responsibility “nd liability for a patient who suffers an adverse out-
come during. *ansfer should rest with the facility initiating the
transfer. ence, ihe certification process.

If it is a legitimate referral for necessary tertiary care and the
Batient does poorly in route, T don’t have any problems with that.

ut if it is a referral for econoinic reasons and the patient does
badly, we are not in a position at the receiving hospital, over the
telephone, to clearly know what condition the patient is in.

I refer the committee to.our other illustrative cases where e
were givep lavish assurances that.the patient was stabl-.

In one cuse; my resident doctor even called #.e hospital back and
said, “Wait a minute; I just heard the nurses-talking to each other-
on the phone and this person sounds terribly sick. We don’t have a
vacant intensive care unit bed in this entire building.” The emer-
gency doctor in the other hospital said, “Don’t worry about it; the
nurse is hysteri~al; the patient is really stable.” In fact, the patient
was in terribly critical.condition on arrival. She later died. So we
have real information exchange probiems.

We at the Med have traditionally provided-care to anyone in the
Midsouth area who desperately needs it. For this reason, we gener-
ally try not to get into major battler over the phone when-a hospi-
tal indicates that they don’t wish to provide care to a pitient. We
do refuse many unstable transfers and I have documented them in
my report. The cases involve patients who were either too unstable
for transfer, or who requireu an inténsive care unit bed when:none
was vacant at the Med.
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But it is not. a perfect system, and I think your question, itself,
points out the fact that relying on telephone screening is not an
adequate subc.itute for an overall, general philosophy that unsta-
ble patients will not be transferred, unless they require services
and care that are unavailable at the hospital where they are cur-
rently being treated. That is the only acceptable reason to transfer
an unstable patient.

Mr. WEiss. Dr. Ansell.

Dr. AnseLL. Yes; I think that is sort of the heart of the issue. I
think one problem is there are differences among physicians about
defining stability. I think that is an issue. There are other physi-
cians who feel that unstable patients should just pe transferred, re-
gardless; if the hospital is not going to provide the care, get them
here as quickly as possible—we will-provide the care.

You know, I think there are real disagreements and I think that
is the problem with the word “stability” and “unstable;” we are
trying to define somnething that is really elusive and not definable.
It is difficult, I think, in the situation that he described—the physi-
cian in the transferi¥iig hospital, the guy wasn’t having pain,-but
when he came to the hospital he was having Dain. You eliminate
that condition from being transferrad by preventing economic
transfer. .

There are multiple medical conditions. There are hundreds of
things that people come to the hospital with and I think that rea-
sonable people will disagree about which patients are stable and
which are not, whether they be economic transfers os noneconomic
transfers. That is why we emphasize that if that transfer is made
to provide services otherwise not available, then that sort of degree
of uncertainty won’t affect patient outcomes.

Mr. Wess. Right, but in the study that you reported, it occurred
before the adoption of the COBRA legislation, and I don’t know
whether stability was a factor.

Dr. AnseLr. Let me just explain. In Chicago, since 1977, there
have been \;:l(’ly explicit guidelines, similar to those that zre cur-
rently adopted in Dallas, which outline appropriate reasons for
transfer. Included in that was the patient’s stabilit: as being one of
the prerequisites. Unfortunately, that goes against what-is possible.
or even desirable for many patients.

Mr. Weiss. But, you said that the patient was tcld one thing, and
the receiving physician was told something else. What the receiv-
ing physician was told in 87 percent of the cases was that the pa-
tient had no insurance coverage. The-decision was not being made
or. either side, as between the professionals, on the basis of stabili-
ty of condition, but on the basis of economics.

Dr. ANseLL. But you: see, you have differences of opinions, ever
within the hospital. Even within our hospital there are those who.
say—I don’t want you to spend any time stabilizing a patient be-
cause that is going to delay that patient’s treatment; if you are not
going to treat the patient, send them here. There are differences of
opinion, even within that context. :

Mr. Wess. Is it your position that had Cook County Hospital
said, “Sorry, economics, lack of insurance coverage is not good
enough—we are not gein > to. take that patient,” that the transfer-
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ring !)mspital vould have in. fact discharged that patient in any
event?

Dr. ANseLL. Let me just speak about two things. One is, responsi-
bility in these situations comes in an individual phone call, a per-
sonal relationship from physician to physician, about an issue that
is really a health policy issue. . v an individual basis, we are
making decisiors that are sometimes right and sometimes wrong.

For example, at Cook County Hospital, the official policy is to
accept indigent transfers. We are a hospital to provide care for the
indigent. And so the lines do blur. Well, this patient.is indigent—
do we accept the transfer? Few transfers are refused routinely. I
think what you see is the volume of transfers has just increased so
much over the past few ;-ars. I don’t think it is a new problem.
The volume bas increased so muach—I don’t think individual physi-
cians is the place where the decision needs to be mace.

I think it needs to be a policy, and that is why I am arguing for
clear-cut policy, that sets the terms, and I think the terms need ‘o
be that the patient needs services that are not at this hospital—
then it is OK to transfer him. It makes it ,ery easy—and then sta-
bility doesn’t matter, because you will transfer an unstable patient
in that situation.

Mr. Wess. Dr. Kellermann has pointed out the difficulty that
they have in Tennessee in trying to get that kind of legislative
change. What, if anything, has happened in Chicago or Illinois on
that subject leg .iatively?

Dr. AnseLL. Nothing. Since the publication of our article, nothing
has happened. There is a State law that requires emergency care,
but it is vague. It doesn’t define emergency, it doesn’t define what
emergency care is.

Emergency care means more than care in an emergency room. It
may mean care in a hospital, in an intensive care unit, or au oper-
ating unit. So really nothing has happened. We have a State law
and we have local guidelines, and yet it continues to be a problem.

Dr. KELLERMANN. Mr. Chairman, I would add to my earlier com-
ments on your question about the economic issue and the role of
both the sending and receiving hospitals. In many communities
with publicly supported hognitals—whether they are run by private
corporations -or publicly owned—there is a very clear set of expec-
tations or a consensus-that has existed for decades that the poor in
that community. are the sole responsibility of that public hospital,
even if they are in an emergency condition and.come into another
facility. That belief, that conviction, is oftentimes echoed in mfr
own residents, interns, and some of my fellow faculty as well.
Therefore, when a resident receives a phone call, “I have an indi-
gent patient here who is having a heart attack, but now he is pain-
free,” it is perceived as ouy responsibility to go ahead and take that
patient, even in a fairly emergercy condition, unless they are so
grossly unstable that anly one would agree that to accept the pa-
tient. would be a very foolish thing to do.

‘That attitude can get very pervasive. An example of it occurred
yesterday, when I received a letter requesting payment from a very
wealthi;aprivatehospital in town. It is a not-for-profit institution,
but it had net revenues of $17 million last year in comparison to
our losses of $7 millior.. They were sending us a bill for two pa-
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tients who were “Shelby County indigents” that they admitted at a
point in time when our hospital was filled to capacity and we
would not accept them as economic transfers.

This hospital expects that we will pay out of our revenues or op-
erating funds, the medical bills of these two patients since they
went ahead and admitted them to their hospital, after we refused
the patients because we lacked availat'a beds. That is the mind at
that we have to deal with.

Mr. Wesss. That is important. I wanted to get that context into
the record.

Dr. Kellermann, as we heard from Ms. Hill earlier, Terry
Takewell died from complications related to diabetes after the
Methodist Hospital in Somerville, TN, refused to treat him. Was
any action taken against the hospital, do you know?

Dr. KELLERMANN. That case was-reviewed on the State level by
the Tennessee State Boar for Licensing Health Care Facilities.
That is the same board that received our proposals and recommen-
dations regarding antidumping regulations in Tennessee.

There was an excellent, very well conducted investigation by th.:
deputy counsel for the Department of Health and Environment in
Tennessee, which resulted in-a long list of allegations against the
hospital. All but two of those allegations were not upheld by the
board and the case was largely dismissed with only cé:rective
action recommended for general management of patients.

I would add that the composition of this board in Tennessee, by
statute, is that 10 of the 13 members of the board must be repre-
sentatives of the very institutions and professions regulated by the
board. While I cannot speak to the objectivity or lack of it in this
particular case, I will say that a couple-f old county prosecutors
that I have dealt with in Tennessee have always )ld me that it is
fcolish to attempt to try a man when his kinfolk and his neighbors
are.on the jury. .

I think you are dealing with a similar situation when you go to a
glt?fte t}gency with that type of composition. Objectivity can be quite

ifficult.

Mr. Weiss. Dr. Kellermann, HCFA has adopted a policy of re'v-
ing on the State agencies to investigate complaints of patie..
dumping, rather than using Federal resources. In your opinion,
does the State agercy in Tennessee have the will and resources to
carry -out this responsibility?

Dr. KELLERMANN. In the case of Tennessee, the State agency in
question would again be the Board for Licensing Health Care Fa-
cilities. For the reasons that I just addresrsd, I do believe that
while that board would in fact have the resources—they have ex-
cellent s’aff at their disposal—I am not at all confident that they
would have the will to vigorously enforce the regulations of
COBRA.

Mr. WEeiss. 1 think one or both of you may have already an-
swered this question, but let me get it for the record clearly. Has
the new Federal law, that is tﬁe COLRA legislation, had any
impact on your hospitals?

Dr. ANsgLL. None.

Mr. Weiss. Dr. Kellermann.

r. KELLERMANN. I have seen no perceptible impact \. hatsoever.
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Mr. WEiss. Would you be able to tell us why you think it has had
no impact?

Dr. AnseLL. I don’t think anybody knows about it, No. 1; and
two, I believe, as written, it is unenforceable. We have actually
calleu -HCFA to see what the rules and regulations are, and have
not been able to get them.

I wanted to read them but I don’t think they will be enforceable
because of the problems of the definitions in the law. We haven’t
seen anything.

Mr. WEeiss. Or. Kellermann.

Dr. KELLERMANN. For several of the reasons outlined earlier, I
thinl- that patients aren’t going to file complaints. I think many
hospitals are very reluctant to get into a major battle with their
neighbors, and I think that the-lack of any actual regulations to
implement the law has reall cripgled its putential effectiveness.

For allthose reasons, I think basically we have a very worthy
piece of paper that has not worked at this point in time. It will not
until we put the teeth into it to make it work.

Mr. WEIss. Agein, this is to both of you. Do you believe that phy-

. sicians who witness dumping feel reluctance to bz 'whistlebiowers,
‘ that is, to charge another hospital or another physician with violat-
ing antidumping laws?

Dr. AnseLyr. That is a hard question to answer. I thirk I can
speak for physicians I know in my institution; I t:.ink it is more of
a frustration. I thought about it a little bit coming over here today.

You know, people are working, say in the context of Cook County
Hospital—there are hurdreds of patients; you are very busy. These
cases come in; there is really no official place to turn to. There is
no clear-cut mechanism to protest. You do it within the administra-
ti(})ln and jt is the administration’s responsibility to take that some-
where,

It is-kind of a haphazard procedure. I think that the physician
out there in the trenches, faced with all these patients, and just
trying to do his job of being a physician—I think this kind of proc-
ess interferes with that, and I tl;link both with notification of poten-
tial violations—that means taking an extra step beyond what you

. would normally do. This also occurs when someone wants to trans-
v fer such a'patient to you. You have to fight, you have to struggle to
deny a transfer, and you have enough worK to do and it is hard
enough to do that.
hThat is why we need some kind of external kind of support ior
this.

Mr. WEeiss. Dr. Kellermann.

Dr. KeLLERMANN. I think as Ms. Waxman said earlier this morn-
inrs, there really are a lot of unfortunately encumbering local polit-
icai considerations that oftentimes get entered into that decision.
Many times, admiristrators in hospitals will say, “We understand;
that was a terrible problem. We support your wanting to file a
complaint, but we are trying to work out a trauma center designa-
tion system in the area,” or “We are trying to work out some refer-
ral mechanism,” or “We are trying to work out some method of
compensation,” or some other very major political issue in the com-
munity, “and we need the cooperation of those:other hospitals.. If
we file the complaint right now, we will lose that. So let’s just send
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a letter over there; we vill get them together at lunch and try to
talk to them about it.” There is just a real reluctance to-invoke a
full-scale Federal investigation.

_I think that complaints should be filed in particular cases. One

ay «f dealing with the reluctance to file would be to have an on-
going process that requires documentation and filing of transfer re-
ports and have periodic auditing of those files to detect cases inde-
pendent of whether they-are reported by the transferring or receiv-
ing hospital or rot. .

e keep surh files: We-even keep files on the cases we refuse
and the reason that we refuse them, in the event that later we are
criticized for not acceﬁtigg a patient in transfer. I think every hos-
pital in this country shrcld keep such records.

Mr. Wziss. What is the best way, in your opinion, to let patients
know their rights and how they may file a complaint about the
hospital if they-have been transferred inappropriately® )

Dr. Ansgiv. { don’t know the answer to that. I think roviding
informed consent and letting people know at the time of the trans-
fer, and letting their families’ know—I mean, I would say that we
should not have transfers for .economic reasons, but if you are

oing to"allow that practice to continue, then at the time of trans-
er, people should be informed of what their rights are, afterwards,

Y

and informed that they have a right to hospitalization at this hos-
pital.

That would be the only thing. I don’t know an easy answer to
that question.

Mr. Wgiss. Dr. Kellermann.

Dr. KeLLERMANN. I have proposed, out of a sense of frustration,
that my hospital adopt a unilateral policy vequiring informed con-
sent, in writing, prior to our accepting the patient in transfer. This
is currently undergoing internal review.

I would suggest that any consent-document include reference to
COBRA, or reference to the future regulations that are written and
state that the patient acknowledges that they have a right to
refuse transfer for nonmedical reasons, et cetera. That is probably
the best way. I can’t see a real, mass public education program
being effective.

I think ou have to educate the person at the time that-transfer
is being proposed to them. They need to understand the real rea-
sons ;‘_or the transfer, as well as the risks and expected benefits of
transfer.

Mr. Weiss. What should be done to prevent reverse dumping,
which'is the refasal of patients for emergency treatment by a terti-
arﬂ care center? Dr. Ansell.

r. ANseLL. Could-you restate the question?

Mr. Wiiss. Suppose a hospital which says they don’t have the
technical o scientific facilities to deal with the particular illness or
problem of that ﬁatient calls a seco>1 hospital with the necessary
equipment and the second hospital » 3ys we are not going to take
that patient. . '

How do you deal with that problem of reverse dumping?

Dr. AxserL. You know, we encounter that once in awhile. We are
a tertiary care center, so that is not too much of a problem, and I
don’t know how to deal with that.
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In some ways, there is a larger problem which is how do you deal
with pecple who end up in an emergency room and get sent away
with a little slip of paper, and then show up the next day, 24 or 48
hours later, in your county hospital emergency room with a slip of

aper. In terms of magnitude that is probably a much greater prob-
em.

Mr. Wriss. Dr. Kellermann.

Dr. K LLERMANN. I do think it is uncommon. In Memphis, we
don’t have that problem because private hospitals require that we
guarantee payment out of our operating revenue to them for any
patient that doesn’t have adequate insurance, regardless of our
reason fov referring them.

I think that on a national level—in particular communities in
rural areas—it may involve, Congressman Lightfoot, refusal to re-
ceive a rural patient with a bad farm injury, for example, at a
major tertiary care hospital. I think, again, records need to be kept
not only in cases of actual transfer, but also when a transfer is re-

uested. and refused, the reason for refusal. If there is a problem in
that case, or an audit suggests that there may have been a prob-
lem, then that hospital needs to explain why they refused the pa-
tient and be held accountable, if necessary. _

It can be accomplished with the same avditing process that I re-
ferred. to earlier. It's bureaucratic, I kniw. Any time you have
people coming in-and nosing through someone else’s books, il in-
volves a little extra work. But I thinkif the intent of these regula-
tions are tu protect the patients rather than to protect the ho:f“-
tals, it is.going to take-an auditing process belore we-are really
going to have ffective regulations.

Mr. WEess: [:enk you. Dr. Ansell.

Dr. Ansswr. I just wanted to say, we have been in the iroaic situ-
ation on occzision,.of having a patient transferred from a hospital
because of léick of i surance, and then needing 1o be transferred
back to that hospital for a specialized: test, or for admission to an
intensive care unit for some reason.

It is ironic, and I think that the county pays for it in Cook
County, but you can see what that does for a patient.

Mr. Weiss. Thank you. Mr. Lightfoot.

Mr. Licatroor. Thank you, Mr. Chairman. Dr. Kellermann, ear-
lier when I asked Ms. Waxman about_the motivation behind the
Texas law, I noticed you perked up in the audience. I thought
maybe you had a response that you-would like to put on the record.

Dr. KeLLERMANN. I would like 10 acknowledge the -individual
who put a lot of his heart and soul into it. That is Ron Anderson.
His work lead to the Texas law. He is a physician, also an adminis-
trator, for Parkland Memorial Hospital and he, I think, deserves in
large part the creait for what has happened in Texas and.he has
inspired a lot.of our work around the country.

It ie a shame, really, that he was not here today. I think he
reallyfis the.one that took the battle to heart much earlier than
any of us.

r. LiaTrooT. He will appreciate those comments.

One question that nags away somewhat, because we are all here
for the purposes of trying to provide the best care we can for the
people involved, but in your opinion, as physiciaus, do we get into a




185

crossed swords position where regulation usurps clinical judgment?
I know clinical judgment is something that physicians value very
highly, as they should.

Are we going to get at cross purposes here in this law and-how
do we resolve that particular situation? Many of these things, I
assume, have to be judgment calls just by the nature of the particu-
lar situation. How do we know when someone is stable? Are there
specific eters we can ‘Iput together so that you can go to the
book to find out, so to speak

Dr. KeLLERMANN. I don’t think you can write a cook book. There
are so many different ways, so many different permutations of the
human condition that you could not possibly write them into stat-
ute. I think the best t{xat you could come up with, perhaps on a
review -hacis, would be, as is done in malpractice cases, to refer to a
-State standard of care or a naticnal standard of care. You may end
up in a given case having to hear expert testimcg;{ or expert
review biy ;;(hysicians, uninvolved politically or medically with the
case, to look it over and say, “Yes, this was appro riate, and this
was a proper transfer,” or, 1 God, this was really outrageous.”

One of the cases that I included in my report was a patient with
life-threatening diabetic ketoacidosis. The transfer was actually ini-
tiated within an hour of his arrival at a very wealthy Memphis
hospital that had revenues in millions of dollars last year. It oc-
curred at 11 am,, in a half empty ER, that was not busy and was
certainly not going broke. Nonetheless, the transfer was initiated
and the pati>nt was sent before we authorized transfer.

When I filed a very streng complaint with *hat hospital, their re-
sponse was, “We have looked over the case and he was obvioule
stable; what are you talking about?” Now, I am not sure whic

lanet they are on, but it was like we were talking two different
anguages. I would welcome an independent phﬂsician review of
:g:t type of transfer, and I think that that is what it is going-to

e.

Dr. AnseiL. I will second that. We 'have had the same kind of
experience in Chicago. You get cross purposes, and that is why the
best thing might be to limit physicians to making clearly medical
judgments, independent of the financial condition of the patient in
these emerﬁncytcasea.

I think that would make things a lot easier. I keep arguing for
that, because I think you get into these areas of conflict—this other
factor gets entered in there, a pressure factor—the financial status
of the patient and what the hospital is going to. do.

One hospital in Chicago has a sticker on the chart when the pa-
tient has no insurance. When you see the patient, you know the
gatient has no insurance. That may affect your medical judgment.

ou may say, the patient needs to be hospitalized, but I have to
call County and they may refuse the patient. I will send the pa-
tient home.

I just taink when a physician is put in that situation, and I think
emergency room physicians will tell you, it is a very uncomfortable
position to be put in, and I don’t think they should.

Dr. KeLLErMANN. I do think, because it didn’t come up earlier,
there are a couple of quick, important corollary points that need to

be added.
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One of them is that many tiraes—while we have talked about

emergency room physicians today, sometimes they are almost es
muth the victim as the patient. The emergency room physiciars
are laboring under oftentimes verbal, rarely written, policies set
‘forth by their hospitar administration that explicitliy state, “You
will not admit a patient who lacks any insurance.” To do so is
going to get them in hot water with their employer.
_ So they are really caught in tho vise. That is why I was very
glad—despite the fact that we have been picking at-COBRA all
day—I was very pleased that COBRA listed explicitly in its lan-
guage that both the hospital and the physician would be held ac-
countable in those patient dumping cases..

In fact, I understand that in Texas, there: has:been.pressure by
the hospital.association to absolve the hospitals and ~aly go after
the physicians, ‘hich I consider to be an interesting abdication of
responsibility.

I would add that sometimes the ER physician is also trapped by
the private doctor or the admitting physician. We work in the
cmnergency department. I don’t go upstairs and admit patieuts. I
stabilize them, treat them and turn over their care to another phy-
sician.

In :nany .private hospitals, I have had ER doctors call me and
say, “Dr. Kellermann, I am sorry. I can’t get a doctor to come in
tonight and admit .his patient. No one will admit this charity case.
Will you please help me. I don’t have anywhere else to turn to with
him. I can’t get a private doctor to admit him.”

It is not alvays the emergency physician’s fault in these cases.
That doesn’t speak well for my proiession, and I am sshamed of
that. But, as we g2t more and more under financial, commercial,
and competitive pressures, and ever%ebody starts worryini about
the bottom line financially, we are beginning to forget that the
very, very first conside.ation ghould always be to care for the
emergency patient. Treat first, and worry about finances later; not
the other way around.

M:. Licutroor. While we are on that line of thinking, do you
think that financial pressures are going to outweigh poiitical pres-
sures, as far as not reporting violations?

Dr. KeLLerMANN. I thiik they certainly could. That is why you
have to have an independent mechanism, almost, to pick these
things up. Hospitals will stop dumping when either of two things
happen; either we fix the national health care system and make
‘health care available for all—and, absent a major reprioritization
of everything in this country, that is not likely to happen real
soon—or the other way that hospitals will stop dumping is when
the penalties render it against tgeir finaacial and polit al inter-
ests to do so. As long 23 the margin favors transfer ra. ter than
keeping the patient, they will continue to transfer.

I think we simply have to engineer the system such that it is in
the private hospital’s irterest to keep that patient, rather than to
transfer that patient, .nce they szl suffer greater penalties by
transferring than they will by just accepting the fact that they
may have to provide some more uncon:pensated care to an emer-
gency vatient.
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I am not talking about health care on demand. We are not talk-
ing about a patient with no money who wants a tummytuck or a
face lift. We are talking about heart attacks and seizures, and
strokes and gastrointestinal bleeding—emergencies that need care
then, that can’t wait later.

That is the patient that I think we are all talking about today.

Mr Licrrroor. I suppose, going back to what we were talking
about a moment ago, that in a pure sense, the type of atmosphere
that physicians would best function in and probably would prefer
to function in is where the only judgment that they have to make
is medical decisions as to what that paticat needs or does not need,
that they are just a human being in trouble and you are there to
try to help them in any way you can.

In this process, can a physician be put in that kind of a vacuum,
so to speak, where you don’t have a sticker on a chart that says
this person can’t pay, or whatever? Can they be taken out of the
loop that far?

Dr. AnskLL. I don’t think in the way in which health care has
been defined in this country increasingly over the past few years
that that can occur without some directive; that for these types of
patients, this won’t occur.

I don’t see any other way. There is pressure at the public hospi-
tal. There is local political pressure against us to say that dumping
is not a problem; there is the fir.ancial pressure. On the individual
physician basis, his or her hands are in many cases tied. So it has
to be some sort of directive, I would think.

Mr. LigHtrFoot. Doesn’t that force you into an administrative po-
sition to a great extent which is maybe above and beyond the call
of duty to scme degree?

Dr. AnsewL. It may, but I think the issue here is patients—emer-
gently ill patients who need to be hospitalized, whose medical con-
ditions may depend on the nonmedical steps that you take that
might delay transfer.

I think that we have to protect the patients and this is the only
way we can protect all these patients.

Mr. LicHtroor. In Ms. Hill's testimony this morning, they took
him to the doctor and as I read the testimony, the doctor picked up
on the diabetes situation and recommended he go into a hospital.
Of course, then it was stopped later on.

In an emergency room type situation and looking through—I
don’t mean this as a derogatory remark, but looking through your
testimony from the type of people that come in, it looks like you
are almost in a war zone sometimes: stab wounds, shots, and people
falling out of windows, and this type of thing.

That has to put a lot of pressure, I would think, on people work-
ing in an emergency room, and then to have to make these kinds of
decisions on top of that. That is a bit unfair.

Dr. AnselL. The interesting thing about these patients, they
were transferred to other emergency rooms and then were second-
arily transported to Cook County Hospital. They were presented to
emergency rooms somewhere else in the city.

There is a-lot of pressure and, again, it is not easy to know what
a clear-cut solution can be,
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There are so many different angles from which this occurs: We
are just talking about emergency patients.

When I knew I was coming for this testimony, just in the past 2
or 3 weeks, I came across five or six cases—not all of them were
emergency cases, some in-patient transfers. One patient who was
an Iranian and was in a car accident at a hospital about 15 miles
away from Cook County. They found out he had cancer at the base
of his tongue and removed his tongue, and he had respiratory dis-
tress.

He just showed up at the emergency room at Cook County Hospi-
tal unannounced. I happened to be going into the hospital and saw
him going up the stairs with a bag_from- that hospital. Cases like
this are not common. It turns out, independently I found out that
the social worker at this hospital said—oh, we have been trying to
ﬁet rid of that patient for months, because he was a financial

urden on the hospital.

There is a human element that gets missed in here, and some-
how we have to bring that back to the forefront because that is
what doctors are best at—taking care of patients. The rest of it gets
into sort of a cloudy zone, and we are not good at making these
kinds of decisions.

Mr. Ligurroor. There are no black and white answers.

Dr. KeLLerMmANN. I really do think that the physicians in private
hospital emergency departments are caught in the middle. I abso-
lutely and fundamentally believe that if my colleagues could be in-
sulated from the financial and political considerations of accepting
a patignt and admitting him to their hospital, they would do it in a
second.

I don’t think anyone goes through 4 years of medical school and
3 to 5 years of residency to tura people away.

I think it is a gut-wrenching decision for any doctor in this coun-
try to have to make, and a very, very difficult one for any doctor
with any degree of conscience. But they are being put under tre-
mendous pressures by the institutions and organizations that they
are working for.

I am the president of the Tennessee-State Chapter of the Ameri-
can College of Emergency Physicians, and while I am not speaking
for them, many of my members do work for private hospitals. They
are good people, but they are trying to.play by a very, very tough
set of rules, and I don’t envy their position.

In a publicly subsidized hospital, I am insulated, in a way, from a
lot of those considerations. I have the moral high ground of being
able to say to anyone that comes to my door from Mississippi, Ar-
kansas, or another west Tennessee county that doesn’t pay any
money, that it is OK. Our philosophy is we always take care of the
patient; we never send them back. We never-deny access to a pa-
tient who is in an emergency condition, and I can go home and go
to sleep at night.

I may be beat to death from being1 in a war zone, but I haven’t
had to look anybody in the eye that day and say, “You are going to
hospital B.” 1 don’t envy the people who have to do that, or feel
like they have to do that.

I think we need to make sure that the institutions that those
physicians are working for are the primary party that is hel¢ ac-
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countable, because I don’t believe that the physicians, themselves,
are making that decision independent of institutional policy, either
written or unwritten.

Mr. LicuTFooT. One last question. Dr. Ansell, you made a com-
ment earlier that there are some rural transfers taking place, and
s0 on. Are you aware of any studies that have been done along that
line that we could review to see what the numbers are?

Dr. AnseLL. No. Just the anecdotes, and I think i¢ would be a
useful place to look. As was mentioned, I think Ms. Pelosi men-
tioned about AIDS—there have been reports of AIDS dumps, a
number of them.

Dumping occurs when you have something that is undesirable
about you. I could be financial or it could be in certain instances
medical. I think it is something that we have to keep our eyes on. I
think the rural issue needs to be explored.

Mr. Licatroor. I appreciate it. Thank you, both of you gentle-
men. Thank you, Mr. Chairman.

Mr. Weiss. Thank you. Ms. Pelosi.

Ms. Perost. Thank Xou, Mr. Chairman.

My cﬁuestion regards the difference in facilities in some of these
hospitals we are talking about. Just on the face of it, we have all
agreed and you said that no one should be transferred unless it will
improve the lot of tie patient.

Private hospitals do not have some standard procedures to deal
with some of the conditions on the list? Or, they can maintain, at
least, that they do not have facilities to deal with these problems?

Dr. AnseiL. There are some private hospitals that for certain
types of patients do not have facilities, or adequate facilities to
take care of those patients. Decisions then should be made tc trans-
felr that patient to the closest facility that has the appropriate fa-
cilities.

A lot of patients, even though they seem like they are in severe
medical condition, all they really need is a Joctor who will minister
to them. That is really all they need.

In Chicago we have a regional trauma system which takes the
most severely injured patients from the site of the accident to the
regional trauma unit. Even despite that, which is a good concept
and a concept should apply to all emergently ill patients—-you
should be taken to the nearest place that can take care of you—
despite that patient dumping still occurs.

Ms. Pewost. In Dr. Kellermann’s example, cardiac catheteriza-
tion, is that an unusual procedure?

Dr. KEtLERMANN. It is not a procedure that is done at every hos-
pital. In this particular case, interestingly, the hospital in question
Is a satellite facility for a major, downtown central hospital of the
same corporation, and the central hospital advertises itself as a na-
tional leader in cardiac procedures.

Our hospital, in fact, goes not have cardiac catheterization facili-
t{les, but pays on a contract basis to a neighboring institution to do
them.

The argument in this case, the taped transfer, becomes gray be-
cause the hospital the patient was coming from does not perform
cardiac caths. They could have sent the patient to their central
hospital, which would have been the transfer destination of choice,
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if anything were going to be done transferwise. But, in fact, given
the procedure we discussed earlier, the patient really didn’t require
transfer. He did not need to be moved for the first several days,
g.l'd could have been cared for very effectively at the original hospi-

This is a really important point. It is difficult on a case-by-case
basis to sort out when the referring facilities are adequate and
when they are not. We have to be very caceful, Dr. Ansell and I,
for occasionally people misperceive our comments and believe we
are arguing against transfers of any sort. Clearly, particularly in
the case of trauma paiients, regionalized trauma centers are very
important mechanisms for the appropriate and speedy care of pa-
tients. These cases oftentimes involve transfer from lesser or lower
centers of care to a regional center of excellence. In most cases,
these trauma centers are housed in county or publicly subsidized
-hospitals, though not invariably.

Ms. Perost. But nonetheless, most of the cases of dumping could
have been handled in the hospital, or the people could have been
transferred to a closer hospital if the first hospital did not have the
services.

- Dr. AnseLL. The overwhelming majority, from our study, had
conditions that could be adequately taken care of in the hospital
that transferred them.
. Those patients-—we even looked at our unstable patients,
saying—OK, thic is the worst case scenario. Let’s argue for a
second that there s some degree of appropriateness, which even for
the sake of argument that I don’t think is that valid, but even if
you look at those, 35 percent came from tertiary care hospitals.
inety-nine percent of those patients bypassed a closer hospital
that had appropriate facilities. It supporis our contention that the
reason for transfer was economi¢.

Dr. Relman mentioned this issue, and I think we should talk
about it. This mostly affects the indigent, but the opposite of dump-
ing is skimming; deciding a hospital admission based on economics
can work both wag's.

. Our patients who are transferred to Cook Ccunty Hospital were
poorer than even the patients who came to the front door of Cook
County, which suggested to us one possibility was that they were
skimming the paying patients off, and then transferring these non-
pgf'ing patients. That 1s unacceptable, also.

don’t know how one gets to that issue, but medical care has to
be the common denominator for any transfer.

Ms. Perost. I would think that some of these indigent patients
are:not likely to make a big public case about getting taken care of
in the hosgital if the cause of their going to the hospital in the first
place might be a source of some embarrassment to them, through

" no.fault of their own.

So it seems to me that there needs to be something in the regula-
tions that again addresses the rights of these individuals. Whatever
the political situation is, and whatever the financial situation—be-
cause of hospitals, or doctors, or what their future needs are—some
of -the people just personally do not seem like they are likely to
speak ug.

~ Would you agree with that?
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Dr. AnskLL. Yes, I would agree with that. These are, in a lot of
cases, the disenfranchised, and who are sick. I think they are the
least likely to know what their rights are and what they can do.
Agein, in terms of legislation—this is just the tip of the iceberg.
This is a bandaid to a particular aspect of a problem when large
numbers of people don’t have access to routine types of health care.

I think if we can solve this, you know, this is a very glaring ex-
ample, and:I think a very poor show.for our country.

Ms. PerLost. Thank you, Mr. Chairman.

Mr. Weiss: Thank you, Ms. Pelosi. Again, I want to express the
subcommittee’s appreciation and my personal appreciation to both
of you for coming here, and for sharing your knowledge and exper-
tise and wisdom with us.

Dr. KELLERMANN. I thank you on behalf of our patients. We ap-
preciate your interest and that of the committee on this issue.
Thank you. i

Mr. Werss. Thank you.

The subcommittec will now stand in recess until 2:15 p.m.

[Whereupon, at 1:15 p.m., the subcommittee recessed, to recon-
vene at 2:15 p.m., the same day.]

AFTERNOON SESSION

Mr. Werss. Good afternoon. The subcommittee is now back in ses-
sion. Our next panel will be Dr. William Roper, who is Administra-
tor of the Health Care Financing Administration in HHS; Richard
Kusserow, inspector general for HHS; and Audrey Morton,.Diiec-
tor for the HHS Office for Civil Rights.

Before we continue, would you please stand and raise your right
hand to be sworn in.

[Witnesses sworn.]

Mr. WEiss. Let the record indicate that each of the witnesses has
responded in the affirmative.

Dr. Roper, I understand that you have an opening statement. We
will commence with you, and then proceed to questions.

STATEMENT OF WILLIAM L. ROPER, M.D., ADMINISTRATOR,
HEALTH CARE FINANCING ADMINISTRATION, DEPARTMENT OF
HEALTH AND HUMAN SERVICES, ACCOMPANIED BY RICHARD
P. KUSSEROW, INSPECTOR GENERAL, AND AUDREY F. MORTON,
DIRECTOR, OF'ICE FOR CIVIL RIGHTS

Dr. Rorer. Thank you, Mr. Chairman. As I said to you just a
moment ago, I apologize for keeping the subcommittee waiting. I
am going to present a joint statement for the Department of
Health and Human Services.

With me today are the inspector general, Mr, Richard Kusserow,
&nd the Director of the Office for Civil Rights, Ms. Audrey Morton,
and we will be pleased to respond to your questions.

We are here to discuss the important issue of patient treatment
in hospital emergency rooms. Our Department is committed to as-
suring that all patients needing emergency medical care receive
prompt and appropriate treatment, regardless of their financial cir-
cumstances.

1 1A
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We are especially pleased to have the chance to discuss our im-
plementation of section 9121 of the COBRA legislation, otherwise
known as the antidumping legislation. In addition, we will discuss
the Hill-Burton Community Assurance Program, and the present
status of the Department’s implementation of these laws.

COBRA added a new requirement to the Medicare law, effective
August 1 of last year, for all Medicare participating hospitals with
emergency rooms that would assure corrective action or penalize
hospitals that refuse to treat all patients who seek treatment in
emergency rooms with emergency medical problems.

This iegislation was enacted because you, the Congress, were con-
-cerned about the increasing number of reports .hat hospital emer-
gency rooms were refusing to accept or treat patients with emer-
gency conditions if the patients did not have the means to pay.

This section of COBRA amended the law to require Medicare
participating hospitals with emergency departments to provide ap-
propriate medical screening and treatment for all individuals with
emergency conditions, and women in active labor, and to provide
medically appropriate transfer to another facility when indicated.

The enhanced enforcement mechanisms authorized by COBRA
protect individuals who seek treatment in hospital emergency
rooms and ensure that they are niedically evaluated, properly
treated and, if approprinte, properly transferred. Failure of the
hospital to treat or stabilize a medical emergency within a hospi-
tal’s capabilities will jeopardize that hospital’s status as a Medi-
care-approved institution.

COBRA provides for three responses if there is a problem. We
may terminate or suspend the hospital agreement, thus ending or
interrupting their involvement in the Medicare Program. It pro-
vides for civil monetary penalties, up to $25,000 for each case, and
civil actions may be initiated by the patient or other hospital up to
2 years after the violation.

Under the termination procedures, the hospital has an opportu-
nity to take corrective action immediately, and remedy the prob-
lems that cause the violation, thus assuring that quality is main-
tained and access to health care is not iuterrupted.

The legislation also provides for suspension of the hospital’s Med-
icare provider agreement. Termination is oriented toward compli-
ance and, by contrast, suspension could be used for compliance, as
well as a sanction or a penalty for past acts. Both of these tools are
intended to protect patients from being dumped, and to deter un-
lawful dumping in the future.

Under a separate statutory provision, the Department has the re-
sponsibility to ensure that hospitals who received loans under Hill-
Burton provide medical care to all individuals in their community.
Hill-Burton assisted facilities are required to make their services
available to all persons without .egard to race, color, national
origin, creed or any other ground unrelated to the need or avail-
ability of the service.

This requirement under Hill-Burton relating to the provision of
emergency services prohibits a Hill-Burton facility from denying
emergency services to any person who resides in that facility’s
area.
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A review of the problem of patient dumping must consider the
realities of the changing health care environment. It, for example,
should not be assumed that increases in patient transfers necessar-
ily mean patient care has deteriorated.

We know that many patients who seek care in emergency rooms
do not have urgent or unstable medical problems, and could appro-
priately be transferred to other treatment facilities. COBRA clearly
intends the provision to apply to persons whose conditions are un-
stable, or whose health could be placed in Jjeopaidy without prompt
treatment.

The goal of our policy is to ensure that emergency rooms provide
appropriate evaluation or treatment, or transfer such patients only
after they are medically stable. We emphasize that we are commit-
ted to assuring all patients t"e right to receive prompt and appro-
priate medicel treatment.

If I could, Mr. Chairman, just make a couple of comments in ad-
dition. We look forward to responding to your questions and enlarg-
ing on specific cases that we have received, our investigations of
those cases and how we have handled them. -

We are vigorously enforcing this provision of the law. We feel
like it is important and are pleased to be doing what we are doing.
I understand Mr. Stark, in his testimony this morning, pointed to
st ne problems in the language of the legislation that may need
ck:ification.

'e are giad to hear of his interest in that area. My colleague,
Mr. Kusserow, has made some recommendations for clarification
that I support, but let me be clear in making that statement, the
problems in language have not impeded our ability to act aggres-
sively, to protect people who seek care in Medicare hospital emer-
gency rooms. )

Further I am told that there have been some before you today
commenting on the fact that we have not yet fully promulgated the
regulations called for under this legislation.

We take seriously writing regulations and we are drafting these
regulations and will publish them shortly. But let me emphasize
firmly that the absence of fully promulgated regulations has not
kept us from using this important new statutory tool to protect
people who seek care in emergency rooms in Medicare hospitals.

With that, let me pause and turn to my colleagues.

[The prepared statement of Dr. Roper follows:]
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WE ARE PLEASZD T BE HERE TODAY TO DISCUSS THE IMPORTANT ISSUE OF

. PATIENT TREATMENT IN HOSPITAL EMERGENCY ROOMS. THE DEPARTMENT IS
COMMITTED TO ASSURING THAT ALL PATIENTS NEEDING EMERGENCY MEDICAL
CARE RECEIVE PROMPT AND APPROPRIATE TREATMENT REGARDLESS OF THEIR
FINANCIAL CIRCUMSTANCES. WE ARE IMPLEMENTING THE RECENT
PENALTIES THAT WERE AUTHORIZED BY THE CONGRESS AGAINST HOSPITALS
THAT FAIL TO ADEQUATELY TREAT PATIENTS WITH EMERGENCY MEDICAL
CONDITIONS OR WOMEN IN ACTIVE LABOR.

WE WOULD LIKE TO DISCUSS THE IMPLEMENTATION OF SECTION 9121 OF
THE CONSOLIDATED OMNIBUS BUDGET RECONCILIATION ACT OF 1985
(COBRA), OTHERWISE KNOWN AS THE ANTI-DUMPING LEGISLATION.
ADDITIONALLY, WE WILL DISCUSS THE HILL-BURTON COMMUNITY ASSURANCé
PROGRAM: AS WELL AS PRESENT THE STATUS OF THE DEPARTMENT'S
IMPLEMENTATION OF THESE LAWS. .

THE CONSOLIDATED OMNIBUS BUDGET RECONCILIATION ACT (COBRA) ADDED
A NEW REQUIREMENT, EFFECTIVE AUGUST 1, 1986, FOR ALL MEDICARE
PARTICIPATING HOSPITALS WITH EMERGENCY ROOMS THAT WOULD ASSURE
CORRECTIVE ACTION OR PENALIZE HOSPITALS THAT REFUSE TO TREAT ALL
PATIENTS WHO SEEK TREATMENT IN EMERGENCY ROOMS WITH EMERGENCY
MEDICAL PROBLEMS. THIS LEGISLATION WAS ENACTED BECAUSE CONGRESS
WAS CONCERNED ABOUT THE INCREASING NUMBER OF REPORTS THAT
HOSPITAL EMERGENCY DEPZRTMENTS WERE REFUSING TO ACCEPT OR TREAT
PATIENTS WITH EMERGENCY MEDICAL CONDITIONS IF THE PATIENT DID NOT

)
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HAVE MEANS TO PAY FOR TREATMENT. THERE WAS ALSO CONGRESSIONAL
CONCERN THAT PEOPLE WITH MEDICAL EMERGENCIES WERE NOT BEING
TREATED APPROPRIATELY OR WERE NOT STABILZZED BEFORE BEING
TRANSFERRED TO OTHER HOSPITALS.

SECTION 9121 OF COBRA AMENDED THE IAW TO REQUIRE MEDICARE
PARTICIPATING HOSPITALS WITH EMERGENCY DEPARTMENTS, AS A
CONDITION OF THEIR MEDICARE PROVIDER AGREEMENT, TO PROVIDE, UPON
REQUEST AND WITHIN THE HOSPITAL'S CAPABILITIES:

0 APPROPRIATE MEDICAL SCREENING EXAMINATIONS AND TREATMENTS
FOR ALL INDIVIDUALS WITH EMERGENCY MEDICAL CONDITIONS AND
ALL WOMEN IN ACTIVE LABOR; AND

o A MEDICALLY APPROPRIATE TRANSFER TO ANOTHER FACILITY WHEN
INDICATED, UNLESS PATIENTS OR THEIR LEGAL REPRESENTATIVE
REFUSE TREATMENT OR TRANSFER.

THE ENHANCED ENFORCEMENT MECHANISMS AUTHORIZED BY COBRA PROTECT
INDIVIDUALS WHO SEEK TREATMENT IN HOSPITAL EMERGENCY ROOMS AND
ENSURE THAT THEY ARE MEDICALLY EVALUATED, PROPERLY TREATED AND IF

o 202
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APPROPRIATE, PROPERLY TRANSFERRED. FAILURE OF A HOSPITAL TO
TREAT OR STABILIZE A MEDICAL EMERGENCY WITHIN THE HOSPITAL‘S
CAPABILITIES WlIL JEOPARDIZE A HOSPITAL'S STATUS AS A MEDICARE
APPROVED INSTITUTION.

COBRA PROVIDES FOR THREE RESPONSES THAT THE DEPARTMENT CAN TAKE
IF A HOSPITAL FAILS TO COMPLY WITH THE STATUTORY REQUIREMENTS.

THE FOLLOWING BRIEFLY SUMMARIZES THE RESPONSIBILITIES OF THE LAW.

0 WE MAY TERMINATE OR SUSPEND THE HOSPITAL AGREEMENT, THUS
ENDING OR INTERRUPTPING THE HOSPITAL'S PARTICIPATION IN THE
MEDICARE PROGRAM:

0 CIVIL MONETARY PENALTIES OF UP TO $25,000 FOR EACH CASE OF
DUMPING MAY BE ASSESSED AGAINST. THE HOSPITAL AND PHYSICIAN;
AND

0 CIVIL ACTIONS MAY BE INITIATED BY THE PATIENT OR ANOTHER

HOSPITAL UP TC TWO YEARS AFTER THE VIOLATION.

THE CONGRESS PROVIDED FOR EITHER TERMINATION OR SUSPENSION OF A
MEDICARE PROVIDER AGREEMENT OF A HOSPITAL THAT EITHER KNOWINGLY
AND WILLFULLY QR NEGLIGENTLY VIOLATED THE LAW. UNDER THE
TERMINATION PROCEDURES THE HOSPITAL HAS AN OPPORTUNITY TO TAKE
CORRECTIVE ACTION IMMEDIATELY, AND REMEDY THE PROBLEMS THAT CAUSE
THE VIOLATION, THUS ASSURING THAT QUALITY IS MAINTAINED AND

)
<
Co

ERIC

Aruitoxt provided by Eic:

N

‘e




E

RIC 20

198

Page 4
ACCESS TO HEALTH CARE IS NOT INTERRUPTED.

THE LEGISLATION ALSO PROVIDES FOR THE SUSPENSION OF THE
HOSPITAL'S MEDICARE PROVIDER AGREEMENT. SUSPENSIONS CAN BECOME
EFFECTIVE IMMEDIATELY AFTER REASONABLE NOTIZE HAS BEEN MADE TO
THE HOSPITAL.

A SIGNIFICANT DIFFERENCE BETWEEN TERMINATION AND SUSPENSION IS
THAT THE FORMER ENCOURAGES THE HOSPITAL TO IMMEDYATELY CORRECT
ITS BEHAVIOR ARD AVOID LOSS OF ITS PROVIDER AGREEMENT.
THEREFORE, TERHINATION IS ORIENTED TOWARD COMPLIANCE. BY
CONTRAST, SUSPENSION COULD BE USED AS A COMPLIANCE TOOL AS WELL
AS A SANCTION DESIGNED TO ASSURE THAT A HOSPITAL IS PENALIZED FOR
ITS PAST ACTS. BOTH OF THESE TOOLS ARE INTENDED TO PROTECT
PATIENTS FROM THE POSSIBILITY OF BEING DUMPED AND TO DETER
UNLAWFUL DUMPING IN THE FUTURE.

THE DEPARTMENT ALSO HAS AUTHORITY TO IMPOSE A CIVIL MONEY PENALTY
(CMP) OF UP 70O 925,000 PER INSTANCE WHERE A HOSPITAL HAS
KNOWINGLY "DUMPED" ANY INDIVIDUAL. A CMP MAY BEZ IMPOSED IM LIEU
OF TERMINATION OR SUSPENSION, OR IN ADRITION TO THESE RJ/MEDIES.
HORE IMPORTANTLY, A CMP MAY BE IMPOSED NOT ONLY ON THE HOSPITAL
BUT ON THE RESPONSIBLE PHYSICIAN OR PHYSICIANS.

FURTHF.RMORE, INDIVIDUALS WHO HAVE BEEN INJURED AS A RESULT OF A
HOSPITAL'S DUMPING MAY INSTITUTE A SUIT TO RECOVER MONETARY
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DAMAGES AND ALSO FOR EQUITABLE RELIEF. SIMILARLY, A HOSPITAL
THAT HAS RECEIVED SUCH PATIENTS MAY INSTITUTE A SUIT AGAINST

THE OFFENDING HOSPITAL SEEKING TO RECOVER THE COSTS OF TREATMENT

O
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AS WELL AS INJUNCTIVE RELIEF.

UNDER A SEPARATE STATUTORY PROVISION, THE DEPARTMENT ALSO HAS THE
RESPONSIBILITY TO ASSURE THAT THOSE HOSPITALS THAT HAVE RECEIVED
LOANS UNDER THE HILL-BURTON PROGRAM PROVIDE EMERGENCY MEDICAL
CARE TO ALL INDIVIDUALS IN THEIR COMMUNITY.

UNDER THIS PROGRAM, H;LL-BURTON ASSISTED FACILITIES ARE REQUIRED
TO MAKE THEIR SERVICES AVAILABLE TO ALL PERSONS RESIDING (AND,
FOR TITLE XVI FACILITIES, WORKING) IN THE FACILITY'S SERVICE AREA
WITHOUT REGARD TO RACE, COLOR, NATIONAL ORIGIN, CREED, OR ANY
OTHER GROUND UNRELATED TO THE NEED FOR 'OR AVAILABILITY OF THE

SERVICE.

THE HILL-BURTON PROGRAM PROVIDED FEDERAL FUNDS FOR THE
CONSTRUCTION OR MODERNIZATION OF PUBLIC AND PRIVATE NON-PROFIT
HEALTH CARE FACILITIES. THOUSANDS. OF HOSPITALS, PUBLIC HEALTH
CENTERS, NURSING HOMES, AND PEHABILITATION FACILITIES WERE BUILT

ACROSS THE COUNTRY USING FUNDS FROM THIS PRUGRAM.

THE COMMUNITY SERVICE REQUIREMENT UNDER HILL-BURTON RELATING TO

THE PROVISION OF EMERGENCY SERVICES PROHIBITS A HILL-BURTON

~
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FACILITY FROM DENYING EMERGENCY SERVICES TO ANY PERSON WHO
RESIDES (OR, FOR TITLE XVI FACILITIES, WORKS) IN THE FACILITY'S
. SERVICE AREA BECAUSE THAT PERSON IS UNABLE TO PAY FOR SUCH

EMERGENCY SERVICES. A FACILITY MAY DISCHARGE A PERSON WHO HAS
RECEIVED EMERGENCY SERVICES OR IT MAY TRANSFER A PERSON TO
ANOTHER FACILITY ABLE TO PROVIDE NECESSARY SERVICES. HOWEVER,
UNDER HILL-BURTON A DISCHARGE OR TRANSFER IS ALLOWED ONLY WHEN
APPROPRIATE MEDICAL PERSONNEL DETERMINE THAT SUCH ACTION WILL NOT
SUBTECT THE PERSON'S MEDICAL CONDITION TO A SUBSTANTIAL RISK OF
DETERIORATION.

ANY REVIEW OF THE PROBLEM OF PATIENT DUMPING MUST CONSIDER THE
REALITIES OF THE CHANGING HEALTH CARE ENVIRONMENT. FOR EXAMPLE,
IT SHOULD BE ASSUMED THAT INCREASES IN PATIENT TRANSFERS MEAN
PATIENT CARE HAS DETERIORATED. WE KNOW THAT MANY PATIENTS WHO
SEEK CARE IN EMERGENCY ROOMS DO NOT HAVE URGENT OR UNSTABLE
MEDICAL PROBLEMS AND COULD APPROPRIATELY BE TRANSFERRED TO OTHER
TREATMENT FACILITIES. COBRA CLEARLY INTENDS THE PROVISION TO
APPLY TO PERSONS WHOSE CONDITIONS ARE UNSTABLE OR WHOSE HEALTH
COULD BE PLACED IN JEOPARDY WITHOUT PROMPT EMERGENCY TREATMENT.

THE GOAL OF OUR POLICY IS TO ENSURE THAT EMERGENCY ROOMS PROVIDE
APPROPRIATE EVALUATION OR TREATMENT OF PATIENTS WITH MEDICAL
EMERGENCIES OR TRANSFER SUCH PATIENTS ONLY AFTER THEY ARE
MEDICALLY STABLE.
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WE WOULD LIKE TO EMPHASIZE THAT WE ARE COMMITTED TO ASSURING ALL
PATIENTS THE RIGHT TO RECEIVE PROMPT AND APPROPRIATE EMERGENCY

MEDICAL SERVICES.
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Mr. Weiss. Mr. Kusserow.

Mr. Kusserow. I think it would be best just to use the time to
answer any questions of concern the subcommittee might have.

Mr. Weiss. Fine. Ms. Morton, do you have any opening com-
ments?

Ms. MorTON. That would be my reaction, too.

Mr. Weiss. OK. I am going to start by asking some questions of
Dr. Roper, and then turn it over to Mr. Lightfoot at that point, and
then ask questions of you, Mr. Kusserow, and Ms. Morton.

Dr. Rops- .t me start with the point at which you closed your
comments. We heard some compelling testimony this morning
about a very serious problem. You are aware that in enacting the
antidumpii.g law, the Congress was expressing its great concern
about the increasing number of reports that hospital emergency
rooms are refusing to accept or treat patients with emergency con-
ditions if the patient does not have medical insurance, and that
medically unstable patients are not being treated appropriately.

Do you agree with this assessment of Congress’ concern about
this ?issue, and did you support enactment of the legislation last
year?

Dr. Rorer. Did I personally, or did the Department?

Mr. WEiss. The Department.

Dr. Roper. I wasn’t in the Department, but if I can get to the
heart of your question, ir patients are turned away inappropriately,
that is a probiem and I think the Congress took a wise step and we
are vigorously enforcing this provision.

Mr. Weiss. Right. The amendment, as you have indicated, was
adopted in April 1986 and was given an effective date of August
1986 so that there would be time for the adoption of regulations.
Yet, as late as today, not even proposed regulations have been pub-
lished; isn’t that correct?

Dr. Rorer. That is correct, yes, sir.

" Il\ldel;i?WElss. Has even a notice of proposed rulemaking been pub-
ished?

Dr. Roper. That is proposed regulations; no, sir.

Mr. Weiss. Then let me ask you, when does the Department plan
to publish a notice of proposed rulemaking on this issue?

r. RoPER. As soon as possible, Mr. Chairman. Let me comment
in two fashions. One, the fact that the Congress gave us a law that
could be implemented without regulations, we are pleased for and
we have proceeded to implement it without the regulations. I
would just reemphasize the point I made in my opening statement.

We take seriously the need to write regulations and are well
along in that process, but to give you what I assume must sound
like a bureaucratic response, COBRA and OBRA gave us a total of
83 regulations to write.

The fact that we are sorting out what we see to be problems in
the wording of the statute is one of the things that has slowed
down the process. Dick Kusserow is, I think, better able to describe
for you the problems that we face. But we are pressing ahead with
writing the regulations, nonetheless.

Mr. Weiss. You sent us two drafts of proposed regulations, one
dated May 1986, and the other dated Apri? 1987, both of which very
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closely track the statute itself. Those regulations could not have
been that difficult to draft, so, again, why such a long delay?

Dr. Roper. Just the process of getting concurrence first within
my ageucy, and then the Department, generally, on some matters
that have some confusion attached to them in the statute.

But, also, again I cite the regulatory burden that we face; the
large number of regs. We knew that there were some provisions
that the Congress gave us in OBRA and COBRA that could not be
implemented absent regulations. We put those at the top of our
ist.

This one was self-implementing.

Mr. Weiss. The first interim operating instructions for enforcing
the COBRA antidumping amendment were issued in a June 4,
1987, memo to HCFA regional administrators. That was 10 months
after the COBRA amendment became effective, right?

Dr. Roprer. Yes, but we had had extensive discussions with our
regional administrators in December 1986, explaining to them how
they ought to handle complaints that came forward to them. June
4 is when we formally put it in writing and sent it to the regions.

Mr. Weiss. Those interim instructions piace the primary investi-
gative responsibility on State licensing and certification agencies,
don’t they?

Dr. Rorer. Yes, that is, the State agencies are the prime investi-
gzlz.tors of our quality and enforcement activities, generally, for com-
pliance.

Mr. WEiss. Are the State agencies reimbursed for their investiga-
tory work?

Dr. RoOPER. Yes.

Mr. WEiss. At what rate; do you know?

Dr. Rorer. I would be glad to find out for you.

Mr. WEiss. Our information is that it is 75 percent of cost. You
have no reason to disagree with that, do you?

Dr. Rorer. I will be glad to supply the figures for the record, sir.

[The information follows:]

For complaint surveys during FY 1987, the HCFA pays the total cost at a national
average hourly rate of $32.13. This figure represents i’.ourly salary/fringe benefits

éravel/per diem and secretarial/administrative overhead, which varies from State to
tate.

Mr. Weiss. OK. Only a small percentage of hospitals in the
United States are not accredited by the Joint Commission on Ac-
creditation of Hospitals, or the American Osteopathic Association |
The State agencies survey these hospitals for licensure and certifi-
cation purposes, and to assess eligibility for Medicare and Medic- |
aid. Most of the surveys, I understand, are paper reviews rather |
than onsite investigations. Is that your understanding, also? |

Dr. RorEr. I think so, yes, sir.

Mr. Weiss. Right. And patient dumping violations shouid be in-
vestigated onsite, right?

Dr. Roper. They are all investigated onsite.

Mr. Weiss. How can you expect the State agencies to have the
expertise or even the personnel to adequately investigate dumping
complaints, when they are basically a paper review apparatus?

Dr. Rorer. Let me go back and correct. The State agencies do
many paper reviews, but they are fully capable of doing onsite re-
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views where necessary. And, clearly, as we have instructed our re-
gions, a case of this sort is one where it would need immediate, ex-
pedited, onsite review; no question about it.

Mr. WEzss. Have you reviewed the capatity of the various State
agencies to do onsite investigations, and the extent to which they
do undertake onsite investigations?
thDr. }FOPER. No, sir. I have not. Our staff does that continually,

ough.

Mr. Weiss. I would appreciate your submitting to us for the
record the review that you have of the capacity of the State licens-
ing and certification agencies to do onsite inspections?

{The information follows:]
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The State Survey agencies are required by HCFA to employ qualified
professionals to perform surveys of facilities partici ating in  the
Medicare and Medicaid programs. These: individuals are required to complete
Federal traininF programs to ensure that they can reliably ascertain
whether Federal' partiCipation requirements are met. In addition to these
certification surveys, the States respond to complaints relative to the
health and safety of patients, including the "dumping" of patients.

HCFA's regional offices employ a cadre of qualified health professicnals
that are responsible for monitoring the performance of State agency
personnel.  The regional office staff routinely conduct Federal monitoring
surveys of health care providers to ensuie that the State surveyors apply
the requirements consistent with Federal protocols. Also, Federal
surveyors may conduct additional surveys based on complaints received from
the public, ombudsman programs and other sources. This would include
surveys conducted to investigate allegations regarding "dumping" cases.

In addition, HCFA has instructed Peer Review Organizations to provide
medical expertise to support either State Agencies or HCFA staff if

additional medical personnel are needed to evaluate a case. We believe
that the full range of resources that can be brought to bear on any

complaint are more than adequate to ensure a full and proper investigation.
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Dr. Rorer. Sure. If I could, Mr. Chairman, make a general point
in response to your question. While we do have, we believe, ade-
quate capacity to investigate these, and we will make certain we
have whatever the capacity is necessary, it is our view that the
prime movin%:orce of this piece of legislation is a deterrent effect,
and °t is our belief that the vast number of hospitals in America do
not want to do dumping. We are carefully pointing out to them
what the law is, and urging them to be vigorous in instructing
their emergency room staff and other staff as to what the law is so

. that there won'’t be any of these cases.

My point simply is that we place immediate first-line focus on
making sure these things don’t happen, but of course, we need to
Eave the resources to follow up anxf investigate those cases that do

appen.

Mr. WEeiss. The fact is that the Congress adopted thic legislation
because the problem of dumping has been growing year by year by
year; isn’t that correct?

" Dr. Roper. There have been growing allegations, yes, air. I be-
lieve it was the Congress’ intention thatl the prime focus be a deter-
rent, a message——

Mr. Weiss. Indeed, but in order to do that you have to acknowl-
edge that there is a growing problem; and you have to make sure N
that the capacity of the agencies to undertake the proper investiga-
t%:m so that they can serve as a deterrent effect is there; isn’t
that——

Dr. Rorer. True.

Mr. Weiss. Right. Dr. Kellermann had testified earlier—I don’t
know if you heard an{ of his testimony——

Dr. RopEer. No, sir. I missed it.

Mr. Weiss. Dr. Kellermann is the medical director of emergency
services at the Memphis Regional Medical Center. He testified ear-  *°
lier that the Methodist Hospital in Tennessee dumped a young
man named Terry Takewell, who died the next day—which, literal-
ly was a cage of dumping. They had taken Mr. Takewell from the
emergency room, placed -him out in the parking lot. He crawled
under a tree, which is where he was found by the friends who had
aaken him to the hospital to begin with, and he died the following

ay.

Dr. Kellermann testified that the State agency reviewed the ac-
tions of the hospital and found that they had not violated State
law. He said that in Tennessee, the board which supervises the
agency responsible for surveying a hospital for a g,otential dumping
violation is controlled by persons directly related to private hospi-
tals and nursing homes.

My question 18, would you expect that a State agency under the
control of a board such as the one in Tennessee would be able to
conduct an adequate, impartial investigation and render an impar-
tial judgment regarding the private hospital for violating this law?

Dr. Roper. Mr. Chairman, I am not personally acquainted, but I
will be glad to look into it with State law and the provisions cf this
board in the State. I would presume that the citizens of Tennessee
would constitute a board that would be able to carry out their
given duties.

[The information follows:]

;
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The two State agencies are separate and distinct. One
agency reports to the Federal Government for purposes
of the survey; the other to the Governor Of the State.

The Tennessee Department of Health and Environment's Division of Health
Care Facilities is responsible for State licensing and Medicare and
Medicaid certification. here is a program director and staff for each of
these areas and a director in charge of the division. The licensure staff
performs licensure surveys and makes recommendations to the Board of
Licensure. The Medicare/Medicaid certification staff conducts surveys of
Medicare and Medicaid facilities and submits its findings to the HCFA RO,

The Tennessee Board of Licensure is appointed by the Governor and is
composed of 13 members of the health care industry as follows:

[ Public hospital affiliations
Pharmacist
Dentist
Administrator

o Private hospital affiliations
Doctor of osteopathy
Three administrators
Surgeon

o Nursing home/home health agency affiliations
Owner of a private nursing home
President of a private nursing home
Administrator of a home health agency

o  Two consumer representatives
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M. WEeiss. That may be a very naive assumption, Dr. Roper, be-
cause the testimnony that we had was that the problem that the
public hospitals face is trying to ward off dumping. The very bhoard
they have to take their complaints to is controlled or, for the most
part, composed of peonle who are involved with the boards of the
priv?te hospitals whe are ergaged in the transferring, dumping,
itself.

I asked the question to hark back to the question as to whether
the State agencies are reslly appropriate agencies to do this k. 84 of
investigative work.

Dr. Rorer. In general, I believe strongly that the State agencies
are. I worked as the head of an urban county health department
and assistant head of a State health department, and know what
those agencies are all about. I believe strongly that the State agen-
cies are closer to the problem and the best vehicle for us to depend
on at the first order.

We need to have a look behind, a followup process at the Federal
level. As to the situation in Tennessee, I would be glad to lonk into
the allegations made by the doctor from Memphis. We take that se-
riously.

Mr. Wess. I wish you would, but I wish that you would look
beyond this and at it as an example of the kinds of concerns. that
people have expressed about the utilization of the State boards
Whtiac;l may be dominated by the very people who are being investi-
gated.

We have the second bell at this point for a quorum call. We are
going to take a break, hopefully for no more than 10 minutes.

[Whereupon, a short break was taken.,]

Mr. WEiss. The subcommittee is back in sessior.

I think we will now have probably about an hour before we get
another interruption.

Dr. Roper, the interim instructions direct State agencies to con-
duct a survey to investigate a complaint within five working days.
The survey, the memo explains, must investigate emergency serv-
ices and medical staff.

Is that the extent of the guidance offered? Does it indicate addi-
tionally what questions to ask, whom to interview, and what
records to examine?

Dr. Rorer. No, sir. The document gives general instructions that
the State agency is to investigate the case and these are trainea
p}l;ofessionals that do whatever is necessary to get the full facts of
the case.

Mr. Wenss. So that aside from stating that the survey must inves-
tigate emergency services and medical staff, the memo does not tell
the State agency anything at all about how to conduct the survey;
is that right?

Dr. Rorer. It tells them to use their professional training.

Mr. Weiss. Isn’t evidence of dumping likely to be found by sur-
veying the receiving hospital, as well as the transferring hospital?

Dr. Rorer. By surveying, you mean talking to people at the re-
ceiving hospital?

Mr. Wesss. Right.

I Rorer. Sure, yes, sir.

2
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Mr. Wess. Do the interim instructions suggest that the State
agency survey the receiving hospital?

Dr. Roper. It doesn’t mention it, but I would, again, depend on
the professionalism of the investigators to do that. It is an impor-
tant part of many investigations.

Most of the complaints that we have received, 70 percent to date,
have come from the receiving hospital, and so they wouid be not
ouly an important part of the investigation, they were the initiator
of the whole process.

Mr. Weiss. But there is nothing in the memo that suggests that
both hospitals be surveyed; i that right?

Dr. RopEr. That is right.

Mr. Weiss. OK. What has happened to the cases filed before the |
interim instructions were issued last month? |

Dr. Rorer. We hac received 85 cases, and I can go down those in
detail, if you would wish. I believe we provided that information to
you.

Mr. Weiss. Let’s leave it at that at this point. We have the detail
of that and it will be entered into the record.

[The information follows:]

[See appendix for cases as of October 9, 1987.]
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Date Complaint
Received

Name of Hospital

LOG OF SECTION 1867 CASES

Section of COBRA
Alleoed Non

n/16/87
04/21/87

12/04/87

01/08/8?
01/21/87

02/24/87
04/08/87

04/01/81

01/05/87

01/06/87

04/08/87
05/05/87
05/05/87
05/05/87
05/05/8]

05/12/87

Mary *.s.hington
Frederickiburg, VA
:‘:‘thodht, Somerville,

Jeanie Stuart
Hopkinsville, KY
Marymount, London, KY

George County/Mobile
Lucedale, M

Goodlark, Dickson, TR

Jackson-Madison,
Jackson, TR

Hethodlist Evangelical
Loulsville, KY

Homana, Clear Lake,
%

Dermot-Chicot
Dermot, 1X

South Plains
Amherst, TX

fannin County,
Bonham, TX

Lillian
Sonora, TX

Wintergarden Hesorial
oilly, 1X

Charter Comunity
Cleveland, X

Trinity Memorial
Trinity, TX

Treatment and trans-
fer for active labor
Stabilizing treatment,
tronsfer

Stadbilizing trestment,
transfer

Stabilizing treatment

Treatment, transfer
for active labor

Stabilizing treatment
Stabilizing treatment

Treatment, transfer

Stadlizing treatment,
transfer

Screening, trestment,
transfer active Vaber

Treatment, transfer
Treatment, tronsfer
Treatment, transfer
Ireatment, transfer
Treatment, transfer
Ireatoent, tronsfer

3

[l
e 20

x (terminaticn underway)




Reglon Date Complaint Hame of Hotpital Section of COBRA Ta in Dut of
. Recelved ——Mleged Honcamoliaot  Peogress  Cosndiance  Comodidace
05/12/87 Riverside Treateent, transfer X
Corpus Christi, Tx
05/12/87 Terrel)l Community Treatoent, transfer X
Terrell, X
05/12/87 San Saba Treatment, transfer X
San Sada, TX
05/12/87 Hitchell County Treatment, transfer X
Colorade City, 1X
05/12/87 South Arlington Treatment, transfer X
Hedical Center
Arlington, TX
05/21/87 Oalgrove touisiana Treatment, transfer X
West Carroll Parfsh, tA
05/21/87 Ceatral Texas Medical Treatment, transfer X
Center
Hearne, Th
(o
04/15/87 Trinity Hemorfal Treatment, transfer } 4 -
Trinity, X -
12/30/86 Lewisvi) e Hedical Treatoent X
tewlsville, TX
01/28/87 HcAllen Medical Refuse to accept
HcAllen, TX indigent transfers
02/11/87 Detar, Victoria, TX Treatment transfer X
for active labor
02/20/87 Alvin Community Treataent, transfer
Alvin, TX
11/21/86 HCA Valle{ Treateent, transfer
Brownsville, TX
04/01/87 Colonial Treatnent, transfer
Terrell, X
04/01/87 Wilson N. Jones Screening, treateent,
Sherman, TX transfer
Ix 03/18/67 Srookside, San Treatsent, transfer X (termination rescinded)
\)‘ Pablo, CA
04/9/87 LosKedanos Transfer X
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__Mr. Werss. Earlier this morning, we heard some discussion of the
.fill-Burton community service obligation. Do the State agencies
have any experience with this Federal law, to your *:~ow! ige?

Dr. Roper. I would defer to the Director of the #*ffice ior Civil
Rights. I am not that familiar with the Hill-Burton legislation,
since my agency does not enforce that.

Mr. Weiss. Mr. Kusserow, do you have any information on that?

Mr. Kusserow. As he has pointed out, that is with the Offic for
Civil Rights.

Mr. WEiss. Ms. Morton.

Ms. MorTON. To my knowledge, they are not that familiar with
our regulations.

Mr. Weiss. Right. Would State agency staff, to your knowledge,
Ms. Morton, be trained to identify Hill-Burton violations?

Ms. MortoN. I am not aware of any specific training related to
Hill-Burton.

Mr. WEss. OK. Let’s see if we can follow a complaint. An investi-
gation is triggered, I understand, only when an HCFA regional
office determines that a COBRA complaint is warranted; is that
correct, Dr. Roper?

Dr. Rorer. Complaints come to us and we investigate them. They
come to us in a variety of ways, as I said, 70 percent of them have
come from the receiving hospital; others have come from family
members, or members of the community. A number of them have
come omply becsuse our staff read the local newspaper ana
learned about ar incident.

Mr. WEiss. But it is a fact that it is only triggered at your office
wher an HCFA regional office determines tuat a COBRA com-
plaint is warranted.

Dr. RopeR. Yes, that is the beginning point of the process.

Mr. Weiss. Now complaints can also be filed with the State
agency, directly; is that correct?

Dr. Roper. Yes, sir.

Mr. Weiss. Would the State agency then have the power to
decide if a complaint is warranted?

Dr. Roper. They would have the power and the authority to
begin an investigation on their own. They have the responsibility
for their own citizens.

Mr. Weiss. Do the interiin instructions set forth any guidelines
for either HCFA or the Office of Inspector General, or the State
agexgec‘ii%s to determine whether a complaint is warranted or unwar-
ranted?

Mr. Kusserow. I can answer one part of that, Mr. Chairman,
while we are waiting. There is absolutely nothing in there for the
inspector general at this time. We have no authority to act on any
investigation until the regulations go into effect and the delega-
tions come from the Secretary.

So, I will tell you that we have no guidelines for our staff, and
we are not able to act at this point.

Mr. Weiss. It is not accurate to suggest that because the statute
went into effect, that you don’t need regs. For this purpose, you
need regulations. Is that correct?

Dr. Roper. For the sanctions part of the process, yes, sir. But if I
could go back and answer your question, if I remember it, it was—
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does anything in our June 4 instructions tell the regional office
how to handle the facts once they have gotten them? The answer is
yes. It says that if the results indicate the hospital is cut of compli-
ance with one or more conditions of participation, injtiate a fast-
track termination of that hospital from the Medicare Program.

Mr. Wesss. Read it again, slowly, for me, please.

Dr. Rorer. “If the results”—that is the results of the investiga-
tion by the State agency, and when appropriate by the peer review
organization—“indicate that the hospital is out of compliance with
one or more of the conditions of participation, which results in pa-
tients being dumped, that is transferred or otherwise discharged in
unstable medical condition, initiate”—this is speaking to the re-
gional office—"“initiate a fast-track termination.”

Mr. WEeiss. That is in essence a conclusion. There are no guide-
lines as to how you arrive at that position, to make that determina-
tion.

Dr. Rorer. This memo doesn’t set forth those guidelines.

Mr. Weiss. Right, and doesn’t set forth any criteria to be fol-
lowed; is that correct?

Dr. Rorer. Yes, but my answer is that the people in the regional
offices have detailed instructions about how to judge whether or
not an agency is in compliance with the conditions of participation.
It is a major part of our work.

So the fact that this memo doesn’t set them forth doesn’t mean
they don’t exist.

Mr. Weiss. What does exist? Tell me, again, what exists?

Dr. Rorer. “Conditions of participation” is a detailed document
that explains what hospitals, in this case, have to do to be a part of
the Medicare program. Our staff have detailed instructions about
how to apply those conditions of participation to specific hospital
situations, and therefore, judge whether or not a hospital is in com-
pliance with the conditions of participation.

What the June 4 memo says is, “if they are not in compliance,
start the termination process.”

Mr. Weiss. That is conditions of participation in the Medicare
program. Right?

Dr. RoPER. Yes, sir.

Mr. WEiss. That does not relate to the COBRA legislation.

Dr. Rorer. That is a separate requirement, yes, sir.

Mr. WEiss. Right. Are you saying then there are no regulations
or guidelines, or criteria that are required beyond the conditions of
participation in the Medicare Program? That the new legislation,
the new COBRA amendment, doesn’t require anything further to
be spelled out as far as guidelines or criteria are concerned?

Dr. Rorer. The regulations will entail in clear-cut fashion what
is already a practice for how to handle these complaints procedur-
ally. But the regulations will not be setting forth criteria and
guidelines, if I understood your words.

Those are already on the books, so to speak.

Mr. WEiss. Then why is COBRA needed? I mean, if conditions of
participation are that clear cut, and they exclude dumping general-
ly, then you wouldn’t need the COBRA legislation at all. Right?
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Dr. Roper. No, sir. The COBRA legislation said, and this was
reaffirmed in the Tax Reform Act in October, that in addition to
the conditions of participation, will be the matter of dumping.

Mr. WErss. I have been asking you about dumping, itself, and the
question, again, if I can go back, is whether there are any criteria
or guidelines spelled out either to HCFA or OIG, or anybody in the
State agencies, to determine whether a complaint is warranted
under the antidumping provisions. The answer has to be, in fact,
that no, there have been no criteria or guidelines spelled out. Is
that correct?

Dr. RopER. Yes, sir.

Mr. Weiss. OK. Let’s turn to the draft regulations. They provide
that hospitals will be subject to termination or suspension of their
provider agreements if “the evidence available establishes a defi-
nite pattern of knowing, willful or negligent non-compliance.” Is
that correct?

Dr. Rorig. I don’t have the draft regulations in front of me, but
that sounds right. Yes, sir. .

Mr. WEeiss. We take that from page 32 of the draft regulations.
The regulations firther provide, on pages 32 and 33, that the deter-
mination of noncompliance will be “based on such factors as the
number of violations substantiated, the period of time during
which the violations occurred, the seriousness of the individuals’
conditions,” and other factors; is that correct?

Dr. RopeR. Again, I don’t have it in front of me, but I take it that
you are reading from our draft.

Mr. WEiss. Yes. Again, we take that quote directly from the draft
regs.

Dr. Roper. Yes, sir.

Mr. WEsss. Is it correct that single, isolated instances of illegal
dumping would not be enough to cause suspension or termination;
that there must be a definite pattern?

Dr. Rorer. No, sir. What we are saying is that a single case ¥
sufficient cause for an antidumping action, but in the review b
the agency, the State agency in this case, they are to evaluate, loc
for a pattern of noncompliance. A single violation is sufficient
cause to initiate termination.

In fact, in the cases that we have handled already, some of them
were because of specific, single complaints.

Mr. Weiss. My understanding is that that applies if there is a
“flagrant violation”; isn’t that correct? The draft regulations sug-
gest a pattern—evidence establishing a definite pattern of knowing,
willful or negligent noncomplian-e, unless you are able to demon-
strate a flagrant violation, and then a single act would be suffi-
cient. Is that correct?

Dr. RopeRr. Yes, sir. One really bad one is enough though.

Mr. Werss. Is there——

Dr. Ropgr. If I could just add, Mr. Chairman, that is parallel to
the way we handle quality of care case$ in the peer review organi-
zation process, as well. The PRO’s overlook the Medicare program
and they look for patterns of inappropriate care. But again, a
single dumping case, if it is bad enough, is enough to warrant
action.
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Mr. Weiss. So that nothing less than a pattern, or a articularly
flagrant instance, will trigger monetary penalties; is that correct?
Dr. Rorer. Nothing less than a problem will not lead to a penal-
ty,l\i/ou are right. If we find a problem——
r. Weiss. No, no.

Dr. Rorer [continuing]. Either through a pattern of cases, or a
single bad case, we will take action.

Mr. Weiss. OK. Now, doesn’t the statute spec;fr that any single
instance of illegal dumping can lead to these penalties?

Dr. Rorer. Yes, sir. That is why we are enforcing it the way we
are.

Mr. Weiss. Well, you have gone beyond it, though. What you
have said is that a single, flagrant—whatever that means—case
will do it.

Mr. Kusserow. If I may add, Mr. Chairman, so we don’t get con-
fused. One of the problems that we are having with the regulations
. the difference between termination, which is primarily a compli-
ance mechanism, and suspension, and then CMP. The original leg-
islation, I think, was intended to go from the more severe to the
less severe.

Dr. Roper is quite correct when he is talking about the fact that
when you terminate a hospital, or you suspend them, it really
would require a pattern, or a real flagrant case.

But as far as the civil monetary penalty is concerned, I think it
was envisioned by the Congress that a single act would not have to
be gross and flagrant, but could in fact result in a monetary penal-
ty. So it depends on what provision you are looking at in the law.

Mr. Wess. I wish you would doubi,; check that. My understand-
ing, as I read that, is that for a suspension or termination, you re-
quire a pattern of violations. For a monetary penalty, you need
either a pattern or a flagrant violation.

For suspension you could not use a flagrant violation standard,
single flagrant act. Right? For that you need a pattern and then
for a monetary penalty, it is not enough that you have a violation
of the antidumping statute, but that you need a flagrant violation.

Mr. Kusserow. De facto, you are absolutely right because the
standard of proof that you have, under the CMP, is that you knew
or knowingly, rather than what is traditional under the civil mone-
tary penalty standard, which knew or had reason to know, which is
a negligence standard.

So the end result of that is quite as you stated. It requires it to
be flagrant because if you do it knowingly or with intent, then in
fact it is flagrant by definition. So you are quite right. But what
you are pointing out also is one of the problems we are having with
the legislation.

It parallels, but is not exactly the same as, the terminology used
in other legislation that is already on the books.

Mr. Weiss. Who decides if a case is a flagrant violation?

Mr. Kusserow. We have that in the statute; it becomes flagrant,
almost by definition, when you say they have done it knowingly. In
other words, with intent; that is flagrant by definition.

If it stands on the books that way, that will in fact be the defini-
tion.

Mr. Weiss. Dr. Roper, do you agree with that?

(¥
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Dr. Rorer. Yes, sir.

Mr. Wess. How many patient dumping complaints has HCFA re-
ceived?

Dr. RorEr. Forty.

Mr. WEeiss. We have 34. How recent is the 40?

Dr. Roper. Forty is the count as of-this morning.

Mr. Wess. Of those, our information was that out of the 34, 23
were filed in region 6, the Dallas.office. Was that correct?

Dr. Rorer. Yes, sir. The more recent ones——

Mr. Weiss. How many of the 40 were filed from the Dallas office,
do you know?

Dr. Rorer. I would be glad to count. Can you bear with me for a
moment?

Mr. WEiss. Sure.

Dr. Roper. Twenty-two of the forty are from the Dallas region.

[The following information was subsequently provided:]

The total aumber of cases of alleged dumping violations filed in the Dallas Region
was, in fact, 23. )

Mr. Weiss. We counted 23 out of the 84 that you submitted to us
a couple of weeks ago. Why have there been.so many complaints
from that single region, would you_know?: Do you have any idea?

Dr. Roper. Why the number in this specific region, I don’t have
an answer for you.

Mr. Weiss. The testimony that-we had this morning suggested
that because of the special concern that the administrator of the
Parkland. Hospital in Dallas has shown in the dumping area—

Dr. RopeR. Excuse me, sir. The State of Texas has shown special
concern—they have passed their own legislation.

Mr. Weiss. They passed that legislation to a great extent, I
gather, because of the administrator, and because there was a large
amount of media attention, both local and national, on the dump-
ing cases in Texas. As a result, people. were aware of the COBRA
amendment and filed complaints.

Would you draw-the same.conclusion?

Dr. Roper. The same conelusion?

Mr. Werss. That the reason that there were so many complaints
filed in region VI, that is in the Dallas, TX, area, is because people
seemed to be aware, the public attention focused——

Dr. RopEer. I think that is a reasonable assumption, yes, sir.

Mr. Weiss. If this number of dumping incidents has been identi-
fied in a single region, 22 or 23, would you assume that there must
be many more than the 34 that we had a couple of weeks ago, or
the 40 that we now have nationwide that could fall u.der COBRA?

Dr. Rorer. There must be more. There are some unreported
cases, I am sure. Yes, sir.

Mr. Weiss. Right. Will there be a requirement in the regulations
that you are considering now, that a notice be posted in the hospi-
tal emergency rooms, informing patients of their rights under the
COBRA amendment?

Dr. Rorer. That is one of the things we are studying right now,
Mr. Chairman. It may well be that that is something we cannot do
throuzh regulation; it may require specific statutory authority to
post a notice. Our legal counsel is reviewing that right now.

Q
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| M)r. WEiss. What are your plans for informing people about the
aw?

Dr. Rorer. First of all to communicate this in whatever forums
we can, specifically to the hospital industry. I have written to the
National Association of Public Hospitals and asked them to be
helpful in identifying cases that come to their attention. The public
hospitals are the likely recipients of dumped cases. I have also
written to the American Hospital Association and the Federation
of American Health Care Systems. I think occasions like this hear-
ing that you are holding today will inform the public of this impor-
tant provision of law.

Mr. Weiss. But how about at the point of contact? Would you
have any thoughts as to how you could possibly make sure that
there will be a better opportunity for people who are in the situa-
tion‘7 themselves, to be aware of what their rights are under the
law?

Dr. Rorer. The inspector general reminds me that he is doing a
study of that subject. I would like to let him talk. I would just say
that we want people to be fully informed of all aspects of the Medi-
care law, but I think we ought to think carefully about what we
would say to people, how to communicate an appropriate message.

The idea of a posted notice I would have to think carefully about
before giving an opinion.

Mr. Weiss. One of those suggestions that was made by some of
the medical people on the earlier panel was that perhaps having a
certification requirement by the transferring physician, which
would include the statement that he or she has advised the patient
of all of the rights under the COBRA amendment would be appro-
priate, or if you had a statement by the patient or the patient’s
guardian or close person who is with the patient, if the patient is
not able to certify that they have been so notified, might be a way
of doing that.

That would at least provide for, if not the actual transferring of
the information, somebody having to state that they have provided
the information, or that they have been provided the information.

Dr. Rorer. I would, again, want to give that some thought. As a
practicing physician, having worked in emergency rooms, myself,
what we are talking about is how to make sure people get the care
that they need.

. My reticence in seconding your suggestion about a certification
18_-

Mr. Weiss. Not my suggestion; the suggestion of doctors who are
familiar with this particular work. -

Dr. Roper. I stand corrected. But the reason I want to think
about that some more is that it has the tendency to put it in very
legal terms. We have people on the firing line trying to render care
in a doctor-patient relationship, or whatever, and that may have
the tendency to polarize—

Mr. Wesss. If you put it in the guise or context of inform.. con-
sent so that people know what is happeuning to them.

Dr. Rorer. I understand the point.

Mr. Weiss. Your draft testimony states that you have “recom-
mended that two hospitals be terminated from Medicare for failure

(4] D
ERIC °23

IToxt Provided by ERI



218

to m’get the new emergency medical care condition of participa-
tion.

Would you explain the new condition of participation and what
happened in the two cases recommended for termination?

Dr. Roper. Explain the condition of participation?

Mr. Weiss. Yes, the language that was used in your draft testi-
mony was that you have recommended that two hospitals be termi-
nated from Medicare for failure to meet the new emergency medi-
cal conditions of participation.

I want to know what-you meant by that and what happened in
the two cases that were recommended for termination?

Dr. RopeR. Mr. Chairman, we published revised conditions of par-
ticipation for hospitals in the Medicare program about a year-ago
and there was a.provision in that dealing with emergency services,
how emergency departments of hospitals were to be organized and
staff, et cetera. I would be glad to provide a copy of that to you.

[The information follows:]
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Heelth Cere Financing Administration, HHS

% §482.55 Condition of participation: Emer.
gency services,

The hospital must meet the emer.
gency needs of patients in accordance
with acceptable standards of practice.

() Stenderd: Orgenization and di-
reclion. If emergency services are pro-
vided at the hospital—

(1) The services must be organized
under the direction of a Qqualified
member of the medical staff;

(2) The services must be integrated
:,a’lth other departments of the hospi-
(3) The policies and procedures gov-
erning medical care provided In the
emergency service or department are
established by and are a continuing re-
sponsibility of the medical staff.

(b) Standard® Personnel. (1) The
emergency services must be supervised
by a qualified member of the medical
staff.

(2) There must be adequate medical
and nursing personnel qualified In
emergency care to meet the written
.emergency procedures and needs an-
ticipated by the facility.

§482.56 Condition of participation: Reha-
bilitation services.

If the hospital provides rehabflita-
tion. physical therapy. occupational
therapy. audiology. or speech patholo:
gy services, the services must be orga:
nized and staffed to ensure the health
and safety of patients.

(a) Staendaerd: Orgaenization and
staffing. The organization of the serv.
ice must be appropriate to the scope of
the services offered.

(1) The director of the services must
have the necessary knowledge, experi.
ence. and capabilities to properly su.
pervise and administer the services.

(2) Physical therapy. occupational
therapy. or speech therapy, or audiol.
ogy services. If provided. must be pro.
vided by staff who meet the qualifica.
tions specified by the medijcal staff,
consistent with State law.

(b) Stendard: Delivery of services.
Services must be furnished in accord.
ance with a written plan of treatment,
Services rmust be given in accordance
wlth orders of practitioners who are
authorized by the medical staff to
order the services. and the orders must
be Incorporated in the patient's
record.

 Ric 5
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Mr. WEeiss. I would appreciate that. What happened in the two
cases; do you know?

Dr. Roper. There are eight cases altogether.

Mr. Weiss. You recommended eight cases for termination?

Dr. Rorer. Yes, sir.

Mr. WEeiss. What happened to them?

Dr. Rorer. Ultimately, five of the cases came back to us before
the termination was effective with corrective plans of action that
were acceptable to us. We rescinded the termination in those five
cases and are continuing vigorous oversight.

Three of the eight cases are still in progress at the moment.

Mr. WEiss. Have they in fact been terminated?

Dr. RopeR. The three?

Mr. WErss. Yes.

Dr. Rorer. No, sir. We are in the 23-day period right now. If I
could explain the way the process works. Once our regional office
iz satisfied that a case warrants the beginning of the termination
process, we issue a formal notice of termination action to the hospi-
tal. The clock begins and there is a 23-working-day period before
the termination can be effective. If we do not rescind our action
during that period of time, it will become effective and the hospital
is kicked out of the Medicare program.

In five of the cases, the hospitals came forward to us with correc-
tive action plans that were satisfactory to us.

In the three remaining cases, we are presently within that 23-
day window and we have not yet come to the end of it.

Mr. WEiss. Is one of the hospitals with the corrective action plan
Brookside?

Dr. RorER. Yes, sir.

Mr. Weiss. In any of these cases, were any of them referred to
the Office of the Inspector General for other possible penalties?

Dr. RoreRr. Yes, sir; all eight have been.

Mr. WEiss. All eight. Now, Dr. Roper, we heard testimony this
morning from Mrs. Hill who reported the case of the young man
who was placed outside in the parking lot, and Dr. Kellermann, on
the same case.

Dr. Rorer. Yes, sir.

Mr. WEiss. On October 27, 1986, JONAH, a community organiza-
tion in west Tennessee filed a complaint with the inspector gener-
al. The complaint alleged that the Methodist Hospital violated the
antidumping law in the case of Terry Takewell. When did the IG
or HCFA respond to this complaint?

Mr. Kusserow. We referred the complaint over to the Health
Care Financing Administration. The way the system is designed is
that the primary concern in any case is to ensure that patients
going to a hospital as of this moment are in fact going to get the
promised care, and that the hospital is in compliance.

So the first step is for the Health Care Financing Administration
to make that determination. If they are out of compliance, then
they terminate them.

At the conclusion of that process, if they feel that there should
be an investigation of the past acts, or penalties, then they refer it
for investigation by the inspector general.

R26
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In the case of Somerville, I believe that as yet they have not
found it out of compliance and therefore there is no retrospective
investigation planned.

Mr. WEeiss. HCFA has not found it out of compliance?

Mr. Kusserow. No, sir.

Mr. WEeiss. Do you know whether and when HCFA responded to
the complaint? You, Mr. Kusserow, said that you forwarded it on to
HCFA, right. So that that was your way of dealing with it.

Mr. Kusserow. On angecomplaint by any source that we would
get, the first step would be to go to the Health Care Financing Ad-
ministration to I;/irotect patients currently going to that hospital.

Mr. Wgiss. OK. Would you expect HCFA to acknowledge the re-
ceipt of that complaint by them to the organization or people who
forwarded the complaint in the first instance? Did you notify the
people who filed the complaint?

Dr. Roper. If I understand the nature of your question, Mr.
Chairman, it is our desire to let everybody know what we are doing
in a case. My understanding of this one was that the process began
with a newspaper article that presented the facts of this case in
Tennessee and that this is what led to the investigation. That is
why we did not go back and inform an individual.

Clearly, it is our intention when there are specific individual
complainants to make sure they know where we are in the process.
gf we dropped the ball on this one, that is not what we intended to

o

Mr. Weiss. Well, you had a formal complaint that was filed with
the Office of Inspector General hotline from this organization, Just
Organized Neighborhood Area Headquarters (JONAH); that is
dated October 27, 1986.

Mr. Kusserow, you have indicated you transferred that over to
HCFA, that that is the appropriate channel to take. But our
records indicate that there was nothing further until April 27,
1987, when there was a form response sent to the organization’s
president by HCFA.

That is October 27 to April 27, which is a delay of some 6
months, and then my question is whether there has been any fur-
ther communication from HCFA or the Office of the Inspector Gen-
eral, or the State agency to the people who filed the complaint?

It is my information that there %as not been. Do you have any
further information?

Mr. Kusserow. No; but we certainly can go back to our files and
come back for the record on that.

Mr. WEiss. But I am not really interested in having my records
complete. What I am really interested in is finding out why in fact
it would take 6 months before the organization was sent a letter of
acknowledgment that their complaint had been received, and since
then nothing. Silence.

Don’t you think that people who file complaints ought to be kept
apprised as to what is happening?

Mr. Kusserow. Sure.

Q ‘ 2/3";;
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Mr. WEiss. My question is, what is going on? Wh{{the silence?
Dr. Roper. On this case, I don’t know, sir, but like Mr. Kusserow

said, we will go back and look at it. It is not our plan, intention or
anything else to keep people in the dark.
[The information follows:]
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On September 25, 1986, a Tennessee State licensure staff r-~rson noted a
newspaper article on the alleged dumping of a patient named

Terry Takewell, from Methodist Hospital, Somerville, Tennessee. The State
licensure staff reviewed the incident and decided that this alleged dumping
case warranted investigation under the State's dumping provisions. The
State investigation was performed on October 7, 1986 and October 16, 1986.
On 4/27/87, the Tennessee licensing staff notified the HCFA regional office
of the case. The HCFA regional office reviewed the investigation
procedures and findings of the State licensure staff and determined that
the investigation was sufficient to evaluate compliance with Medicare
requirements,  Therefore, the regional office did not authorize the State
Medicare certification staff to conduct another investigation of the
incident,

The State Board of Licensure heard the case on May 28-30, 1987. The Board
found the hospital in compliance (voting 8 to 3) with State minimum
standards, The Board is composed of 13 representatives of the health are
industry appointed by the Governor and chaired by Dr, Alsup of the
Tennessee Department of Health, Two of the 13 board members were not
present to vote on the Methodist Hospital, Somerville case.

HCFA found the hospital in compliance based on the findings of the State
licensure investigation and referred the case to the OIG on 7/13/87, No
complainant was informed of the findings of the investigation because the
complaint originated from a newspaper article,
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[See testimony of Zettie Mae Hill, pp. 21-24.]

Mr. Weiss. You have regulations in place—does anybody have
regs in place, or rules of the house or anything which says within x
period of time you have to let people know what is going on?

_Dr. Roper. I imagine that is going to be part of our regulations,
sir,
Mr. WEiss. But in the meanwhile, supposing this was a different
nature of a complaint. Supposing this was not filed under the anti-
dumping law. Supposing it was filed under Hill-Burton. Supposing
it was filed under Medicare provision of services.

There must be something in place which says when a complaint
is received, within x number of days we notify, or acknowledge the
receipt of complaint, and then within x numbe: of days hence we
tell them what is going on.

Dr. Rorer. You are so right. There should be. Good business
practice dictates doing that.

Mr. Wess. But if you don’t know that, then who should?

Dr. RopER. The people who are involved in the operating of the
complaint process out in the regions. I will be looking into that and
I will be glad to provide you a response.

We believe an important part of our work is timely response to
the public.

Mr. Weiss. In your interim operating instructions, the State
agency is directed to “conduct at least a limited survey to investi-
gate the complaint withir. 5 working days.”

Dr. Roper. Yes, sir. N

Mr. WEsss. Does it seem unusual to you that a 5-day limit is im-
posed on the State agency when, in this particular instance that we
have cited, it took 182 days for a mere acknowledgment to be
mailed from HCFA.

Shouldn’t your own agency be subject to the same 5-day rule or
requirement?

Dr. Roper. We have to respond in a timely fashion, sir. Clearly,
we should.

Mr. WEiss. I assume that if there were regulations in effect, im-
plementing the COBRA amendment, that this kind of excessive
delay would not be happening, or at least wouldn’t be as likely that
it would happen. Do you agrze with that? .

Dr. Rorer. We ought not to be that slow in any event.

Mr. WEeiss. OK. A Tennessee lawyer who filed a similar com-
plaint with the Office of Inspector General hotline also had no re-
sults, and wrote a letter to Congressman Pete Stark’s staff person.
It says, “The two administrative complaints sent to the so-called
‘OIG Hotline’ might just as well have been put in a bottle and
wsste;?i into the Tennessee River for all the response they have gen-
erated.”

[The information follows:]
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= LEGAL SERVICES OF MIDDLE TENNESSEE, INC. @
800 Staklman Building
211 Union Street, Nashville, Tennessee 37201 (615) 2446610 T

April 20, 1987

Brian Biles, M.D., M.P.H,
Office of Rep. Pete Stark

U.S. House of Representatives
Washington, D.C. 20515

Re: COBRA Medicare “Anti~Dumping® Fnforcement
Dear Brian:

1 1inderstand that Congressman Stark s interested {n following up on
last year's Medicare anti~dumping amendments to find out how well
the new law is being enforced. If experience in Tennessee is any
indication, the answer is that the new law is not being implemented
at ail by the Department of Health and Human Services.

I enclose two complaints made to, the HHS Office of Inspector General
seeking to invoke administrative enforcement of the new law. As

you can see, both of these cases are extremely serious, and the
Methodist Hospital case resulted in death. There has been no written
acknowledgment or any activity regarding either of these cases. .

After these complaints were filed with the 016G, I recelved a copy’ of
the HCFA transmittal authorizing the states to investigate complaints
under the new law. (A copy of the transmittal is enclosed.)
However, 1 have checked with the Tennessee state agency, and they
have never received any information from either HCFA or 016
regarding the two complaints enclosed. As it happens, the state
agency {s Independently investigating the Methodist Hospital case and
has filed detailed charges before the state licensing board. (A copy of
the notice of charges detaliing the egregious circumstances of the
case is also enclosed.) The case before the state regulatory board is
scheduled for a three-day contested hearing next week, April 28-30,
However, the staie of course lacks the defunding and other
enforcement tools granted to the Secretary under § 9121 of COBRA.
Thus, regardless of the findings made by the state licensing board,
Methodist Hospital will continue to recefve full Medicare funding.
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Brian Blles, M.D., M.P.H. |
Office of Rep. Pete Stark | |
U.S. House of Representatives
April 20, 1987 .
page 2 ] .

1 "o

favent dumping is an extremely serfous problem {n Tennessee. For

your {nformation, 1 enclose a ¢opy of a description of a state |
regulatory hearing {n which the Medical Director of the Emergency |
Department of The Reglonal Medical Center (*The Med™), the state’s |
larges. sublic hospital, submitted the bracelets of 285 patients

dumpeq on his facility by area hospitals over a period of a few

months. As the records complled by The Med documented, many of

these patients were . .:sly medically unstable when they arrived at

the public hospital’s emergency dcpcgtmcnt.

Because of these problems, it was widely hoped in Tennessee that
the COBRA protections would provide some much-needed relie!.
However, it would appear that, as far as HHS is concerned the anti-
dumping provisions of COBRA are a dead letter. The two administra-
tive complaints sent to the so-called “0IG Hotline” might just as well
have beerz put In a bottle and tossed into the Tennessee River for all
the response they have generated.

If you nced further Information, please fee! free to contact me.

".
.

Sincerely yours,

Gordon Bonnyman

GGB:cJ
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Mr. Weiss. Now, can HCFA and the OIG overcome this kind

0 it .

Mr. Kusserow. Is that the same case?

Mr. Wgiss. Different case; same area; same State.

Mr. Kusserow. I am not aware of that at all.

Mr. WEiss. This complaint was filed against Goodlark Hospital in
Dickson, TN, and the lawyer was Gordon Bonnyman.

Mr. Kusserow. Be glad to look into the facts, sir. I just don’t
know that one.

Mr. WEeiss. That was sent on February 4, 1987. He says that he
has heard nothing at all.

Mr. Kusserow. If it was sent to our office and we haven’t re-
sponded, I would like to have a copy of that and I will check and
see. I am not aware of that.

Mr. WEiss. OK. We will get ycu a copy of it.

Your list of complaints that you have submitted to us shows that
an investigation has been done and Goodlark Hospital is in compli-
ance with COBRA.

Dr. Roper. Yes, sir. That is right.

Mr. WEeiss. The two don’t square.

Dr. RopEr. Sounds like we didn’t answer the mail. As I have told
you, it is our inlention to do that in a timely fashion.

Mr. Wesss. But it is even wvorse than that because, not %?:l{
haven’t you responded, but you have indicated that in fact Gocd-
lark is in compliance. Now, they may or may not be in comphance.

Dr. Rorer. They are in compliance as a resnlt of our investiga-
tion. Not sending the mail back didn’t mean——

Mr. WEiss. How would the person who filed the complaint know
that if you don’t notify them of it so that they could either agree or
take exception to your finding? I would assume that they would
have been reached out to just to see *vhether in fact they have any-
thing to add to their complaint.

Mr. Kusserow. Where was it mailed to? I have checked the
records and I am not aware of that complaint. Was it sent to——

Mr. WEiss. OIG hotline, Office of Inspector General, Department
of Health and Human Services, P.O. Box 17303, Baltimore, MD.

Mr. Kusserow. OK. I will check that. At the conclusion of the
hearing we will go back and go through them. I think we have had
somewhere in the neighborhood of 70,000 or 80,000 complaints
come through that hetline since I have been inspector general, and
this may heve fallen through the cracks.

It is not our policy to have that happen. If we have a case here,
let me check it out and see if there is something broken that needs
to be fixed.

Mr. WEiss. But it didn’t fall between the cracks because it went
on to HCFA and it appears in the log of determinations of com-
plaints and determinations.

Mr. Kusserow. That showed up in there? Did that come from a
separate source; was it mailed from more than one source, or did it
come from us?

Mr. Weiss. All I can tell g'ou is that the date, complaint received,
is 2-24-87. This was dated 2-4-87.

Mr. Kusserow. And the complainant said that is the only
number they sent it to?

233
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Mr. Wesss. Listen, I have no way of knowing that. All that I am
saying to you——

r. Kusserow. I feel somewhat relieved in the fact that at least
it was handled in a timely fashion. Your concern, as I understand
it, is that somewhere along the line in the burecucratic process,
there wasn’t an acknowledgment of that letter. Is that correct? Not
that it wasn’t acted on in a timely fashion, but that there was not
an acknowledgment of the complairt to the original complainant.
Is that correct?

Mr. Wesss. I am talking about what is apparently a very serious
complaint. It talks about a client who is a diabetic with a 12-year
historﬂoof serious heart disease. He and his family live in Dickson,
TN, about 40 miles from Nashville, and he has been treated both
as an out-patient and as an in-patient at Goodlark Hospital on sev-
eral occasions over the years.

He has also received treatmen!, including open heart surgery.
November 1986 he was hospitalized for 6 days at St. Thomas Hospi-
tal for a bloodclotting problem. Following his discharge, he was fol-
lowed on an out-patient basis by a doctor at Goodlark.

On Thursday, December 11, 1986, the patient was taker: to the
emergency room at Goodlark Hospital at around 5 a.m. He was ex-
periencing chest pains and was ill. His heart was monitored for
about 2 hours and he was sent home still wearing the monitors.

The family members took him back to the hospital at 7:15 the
following day. The momtors were removed and he was sent home.
Later that niorning, his physician called his house and said that he
needed to be hospitalized. I¥e was instructed to come to the doctor’s
office in the hospital building at 1 that afternoon. At 1 that after-
noon, members of the family took him to Dr. Bell’s ofiice.

His heart was monitored for about an hour in the doctor’s office.
Dr. Bell then called in the wife, handed her the originals of the
papers, which are attached to this letter as attachments, and told
her that the patient needed to be admitted to intensive care for
monitoring of his heart.

The patient’s wife took the papers to the admitting office where
she was interviewed by a young blonde, female clerk. Meanwhile,
the patient was in a wheelchair outside the admitting office wait-
ing for the admitting process to be completed.

Part way through the interview, another person came out and
interjected that the patient had no insurance coverage. She appar-
ently overheard the conversation between the patient’s wife and
one of the interviewers.

It is a fairly typical kind of a case. I am not talking about paper-
work. I am talking about a dumping situation——

Dr. RoPER. That was investigated in a timely fashion.

Mr. Wess. Again, it just seems to me that where you have a
complaint of that kind coming to you, that there ought to be some
Sﬁstem in place where you don’t just make a determinatior that
things are going swell and dispose of it and never let the complain-
ant know that in fact——

Mr. Kussrrow. As I understand it, the concern is that as opposed
to the three alternatives, that it was properly acknowledged, or
that it was properly handled in a timely fashion, or that the out-
come was desirable or u:.desirable—you are saying that where we
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fouled up here is in the fact that we didn’t acknowledge it; not that
we were not timely in the process, or there wasn’t a proper deter-
mination process made. .

Mr. Weiss. It is bad enough when people don’t know that the lasvs
exists. But when you have somebody who, because of appropris 2
counsel, finds out that there is a law that they can take advan_age
of, and they make a complaint and if, in fact, that complaint is not
acknowledged, and they are never told about the disposition, espe-
cially when the disposition is negative to their complaint, it seems
to me that the message that you are sending is not the kind of mes-
sage that you want to send.

It seems to me that what you want to be doing is letting com-
plainants know that even if it turns out that you don’t find their
complaint to be actionable, that at least you have sufficient con-
cern for their having made the complaint, that you keep them ap-
prised as to what is happening.

Mr. Kusserow. That is a fuir comment on your part, and, yes,
sir, we ought to do that. .

Mr. Weiss. Well, I am glad we agree. As of Friday, July 17, 1987,
the Tennessee State health agencies had never received either of
these complaints; neither the one against Methodist Hospital, filed
on behalf of Terry Takewell, nor the one against Goodlark Hospi-
tal. So apparently the breakdown is not just with the complainant,
but also with the State health agency.

Dr. RoreR. They had not received what, sir?

Mr. WEiss. They had not received either of these complaints from
your office.

Dr. Rorer. They investigated the complaint, sir, at our request.

Mr. Weiss. The information that we have is that in fact that is
not the case. That however the “in-compliance” determination was
made, it seems not to have been made on the basis of the investiga-
tion by the State health agency because they said, as of July 17,
they had not received either of these complaints from HCFA.

Dr. Roper. That is curious. I would have to check into it.

Mr. WEeiss. Would you check into it?

Dr. Roper. I know in the case of the Somerville instance that the
State health agency specifically was involved in doing the investi-
gation. After all, that is how we heard about it. You said the earli-
er witness testified about his question about the composition of the
board at the State level that presided over that investigation.

Mr. WEiss. It is a hospital review board. Yes.

Dr. RoPER. Yes, sir. That is the State.

Mr. Weiss. This is the State agency, itself.

Anyhow, I would appreciate yo